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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 81-270
PETI TI ONER A. O No. 46-01454-03076V
V.

Pur sgl ove No. 15
CONSCLI DATI ON COAL CO.,
RESPONDENT

DECI SI ON AND ORDER

The parties nove for approval of a settlement (at 90% of the
anmount initially assessed) of a charge that on August 14, 1980, a
federal mne inspector observed an accumul ati on of approxi mately
24 tons of loose coal in the nunber 2 and 4 entries of the 1
Ri ght Section of the Pursglove No. 15 Mne. Sonetine prior to
this the condition had been noted by the section forenman, M chael
Jackson, who took no corrective action. The record does not show
what action or inaction by the section foreman or his superiors
resulted in this excessive and dangerous accumul ati on of
conbusti bl es.

VWhat is clear is that this was a violation that resulted
froma cul pable indifference on the part of managenent to a
reasonably foreseeabl e and objectively ascertainable risk of
serious bodily harmor death. Under existing |law, this disregard
for the safety of the mine is automatically inputable to the
operator. As this case shows, enforcenent would be seriously
debilitated if this rule were changed so as to i nmuni ze operators
fromaccountability for serious violations on a showi ng that the
condition was attributable to an act of negligent indifference by
an individual rank-and-file mner or his supervisor

Based on an i ndependent eval uation and de novo review of the
circunstances, | find the proposed settlenent is marginally
acceptable. Once again | must voice nmy concern that no
di sciplinary action was taken agai nst the individual or
i ndi vi dual s responsi bl e because managenent apparently feels such
action is counterproductive to other objectives.

Accordingly, it is ORDERED that the notion to approve
settl enent be, and hereby is, GRANTED. It is FURTHER ORDERED
that the operator pay the anount of the settlenment agreed upon
$900, on or before
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Friday, June 19, and that subject to paynment the captioned matter
be DI SM SSED.

Joseph B. Kennedy
Admi ni strative Law Judge



