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Federal M ne Safty and Heal th Revi ew Conmi ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR COVPLAI NT OF DI SCHARGE
M NE SAFETY AND HEALTH DI SCRI M NATI ON OR | NTERFERENCE
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF DOCKET NO. VEST 81- 130- DM
JEFFREY S. HOTCHKI SS,
COVPLAI NANT MNE Cinmax M ne
V.

CLI MAX MCOLYBDENUM COVPANY,
RESPONDENT

ORDER OF DI SM SSAL

The Secretary of Labor has noved to w thdraw his conpl ai nt
of discrimnation filed on behalf of Jeffrey S. Hotchkiss.
Wt hdrawal is sought on the grounds that insufficient evidence
exi sts to continue prosecution. M. Hotchkiss has filed a fornal
consent to the withdrawal of the conplaint. Respondent does not
oppose the notion

The Secretary's notion is granted, and this present
proceeding is dismssed with prejudice.

The Secretary's notion and the mner's acconpanyi ng consent,
however, are silent as to whether the dism ssal should foreclose
the mner's right to prosecute his own conpl ai nt under section
105(c)(3) of the Act. The Secretary's determ nation to withdraw
can stand no differently than an initial determ nation not to
file a conplaint; it cannot deprive the mner of his right to
initiate his own conpl aint.(FOOTNOTE. 1) Because there has been no
affirmati ve wai ver of that right, M. Hotchkiss is granted 30
days fromhis receipt of this order in which to file his own
conplaint with the Comm ssion, should he wish to do so.

SO ORDERED.

John A. Carlson

o Adnini strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

Cf. S. Rep. No. 95-181 95th Cong. 1st Sess. at 37 (1977);
reprinted in Senate Subcommrittee on Labor, Committee on Human
Resources, 95th Cong., 2d Sess. Legislative H story of the
Federal M ne Safety and Health Act of 1977 at 626 (1978).



