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M NE: Tyrone Mne and M|
DEC!I SI ON

APPEARANCES:
Mari gny A Lanier Esq.
Ofice of the Solicitor
United States Departnent of Labor
555 Griffin Square, Suite 501
Dal | as, Texas 75202,
for the petitioner

St ephen W Pogson Esq.

Evans, Kitchell & Jenckes, P.C
363 North First Avenue

Phoeni x, Arizona 85003,

for the respondent

Bef or e: Judge Jon D. Boltz
STATEMENT OF THE CASE:

Pursuant to the provisions of the Federal Mne Safety and
Heal th Act of 1977, 30 U. S.C. 0801 et seq., the petitioner seeks
an order assessing civil nonetary penalties against the
respondent for violations alleged in 3 citations involved in the
above captioned cases. An order was issued consolidating the
cases for hearing. The citations allege a violation of 30 C F.R
[055. 3-3 (FOOTNOTE. 1) in case CENT 79-371-M and separate violations o
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30 C.F.R [O55.3-5 (FOOINOTE. 2) in cases CENT 79-370-M and CENT
79-372-M The violations allegedly took place on April 24, 1979.

The respondent admits jurisdiction of the Conmm ssion, denies
all other allegations and alleges that men were not working near
or under dangerous banks at its Tyrone, New Mexico m ne

FI NDI NGS OF FACT:

1. The alleged violations took place at respondent’'s open
pit, nmultiple bench copper mne |ocated at Tyrone, New Mexico

2. The respondent is a |large operator and the penalties
proposed will not affect respondent's ability to continue in
busi ness.

3. The respondent has a history of 55 cited violations from
July 20, 1978 through April 24, 1979 at its Tyrone, New Mexico
mne. O this nunber, there have 28 assessed viol ations paid.

4. 1In 1978 there were 723 mners enpl oyed at respondent's
Tyrone M ne and 1, 064, 340 annual man hours were worked by those
mners. (Tr. 193).

5. The violations alleged were pronptly abated in good
faith.

6. The mning sequence followed at the open pit mne is to
drill into the material containing the ore and to set expl osive
charges in order to blast the material |oose. The material is
t hen scooped up and haul ed away for processing.

7. As the copper ore and other material is renoved, a bench
slope plan is followed by the respondent. (Ex. R-6). This plan
calls for the horizontal benches to be approximately 25 feet in
wi dt h and the bench levels to be approximately 50 feet apart.
These catch benches are separated in stair step fashion by a
sl opi ng wal | .

8. The catch bench is a | edge that runs horizontally in the
mne and it helps to confine or restrain | oose material that may
fall fromhigher up in the pit. (Tr. 16).

9. On April 24, 1979, at a location in the mne referred to
as the Gettysburg drop cut, a decline or rimleading fromone
| evel down to another, the No. 13 electric shovel was observed by
the MSHA inspector |oading haul trucks with material that had
been bl asted previously.
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10. The walls and benches above the area where the material was
bei ng | oaded into haul trucks by the No. 13 shovel extended up
approxi mately one hundred to one hundred fifty feet to the top or
crest of the bank

11. The maxi mum upper reach of the No. 13 electric shovel
was approxi mately 50 feet.

12. On April 24, 1979, at another location in the mne the
No. 3 shovel was being operated to clean up rock material at the
bottom of a bank or pit wall. The bank was approxi mately one
hundred fifty to two hundred feet high. This operation was al so
observed by the MSHA i nspector.

DI SCUSSI ON:
DOCKET NO. CENT 79-372-M Citation No. 162124:

The wall of the mne that slanted away fromthe work area at
the Gettysburg drop cut was approximately 150 feet high
Approxi mately 50 feet fromthe top of the wall was a horizonta
catch bench and 50 feet below the first bench was another catch
bench. According to the bench sl ope plan, these benches were to
be approximately 25 feet wide, fromthe toe of the wall out to
out er edge of the bench. Photographs taken of the Gettysburg drop
cut by the MSHA inspector at the tine of the inspection show that
the catch benches had coll ected a considerabl e anmount of rocks
and earthen material. Men were working near the toe of the bank
whi ch was approximately 150 feet high. The MSHA i nspector
observed one haul truck up next to the bank being | oaded by the
No. 13 shovel and another truck approximately 20 feet away from
the high wall. Thus, the enpl oyees were worki ng near or under
t he bank and the question presented is whether the bank or wall
was danger ous.

On April 24, 1979, the No. 13 shovel was at tines operating
within 20 feet of the toe of the bank and the pit wall which rose
approxi mately 150 feet above. The catch benches on the banks
above the operator had al nost conpletely filled up with rock
material. Rocks which might fall fromthe top of the wall would
not have the catch bench available to stop or at |east slowthe
fall. The cab of the shovel operator sits approximately 25 to 30
feet above the ground. |If the rocks were falling fromthe catch
bench, approximately 50 feet up the bank from where the shovel
was operating, the rocks would probably not present a hazard and
t he bank woul d not be dangerous. Since the catch benches
contai ned a | arge amount of rock and earth material, a rock which
mght fall fromthe top, 150 feet up, would not effectively be
restrai ned, slowed, or stopped by the catch benches on its way
down. This condition would present a hazard to the operator of
the shovel as well as the haul truck drivers and persons wal ki ng
on the ground near these vehicles in performance of their duties.
Al of these persons were observed at the site by the NMSHA
i nspector. The operator testified that he observed rock fal
fromthe 100 foot |evel above himand that he considered this
condition to be hazardous. He also
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testified that the rock could cone through the cab of the shovel
whi ch he was operating. The operator had conplained to his
supervi sor about the dangerous high wall and worked near the high
wal | for approximately two hours before he was told by his
supervisor to take the shovel out of that |ocation. However, no
areas were barricaded or posted.

On the date of the inspection, the heavy equi pnent operator
al so observed that there were no catch benches on the high wall
above the No. 13 shovel. He stated that the catch benches were
filled up with material which nmade the benches sl ope at an angle
i nstead of being flat and horizontal. In other places, the bench
had been "dug back or had fallen off to be non-existent." (Tr.
116).

It is undisputed by the parties that catch benches are
necessary and performthe function of restraining, stopping or
sl owi ng down rocks and materials which may fall down the face of
t he bank. Respondent concedes in its post hearing brief that
there was rock on the benches. It further states that this is
not very surpirsing since the purpose of the catch bench is to
catch rock which may fall due to blasting or for sone other
reason. However, the question is what if the benches are no
| onger avail able to catch rock because they have been filled by
material or are missing in some places directly above the
| ocation where the mners are working? |If there are no effective
catch benches above the miners, then there would be little to
prevent rocks fromfalling uni npeded down the face of the bank

There was testinony that the | oose and unconsolidated rock
mat eri al observed by the MSHA i nspector and by the miners on the
bank coul d nove because of the freeze-thaw characteristics of
weat her, because of blasting taking place in nearby areas of the
m ne, because of rainfall, wind or for any other reason which
m ght set the rock material in notion. O particular significance
is the testinony of the truck driver who was working in
connection with shovel No. 13 at the Gettysburg drop cut near the
time of the inspection. He testified that while he was in the
cab of his enpty truck waiting for another truck to finish being
| oaded by No. 13 shovel, part of the bank above hi mcanme down and
hit the side of his truck. He looked in the rear viewmrror and
saw dust and some debris still falling. H's truck was parked
within two feet of the bank. The driver testified that he had
difficulty driving away after his truck was | oaded due to the
rock material that had fallen under his truck fromthe bank

The catch benches above the No. 13 shovel had accunul at ed
rocks and earthen material and were no | onger effective in
restraining, slowing or stopping rocks fromfalling. This
condition made t he banks dangerous for the m ners who were
wor ki ng near or under them There was considerable risk or peri
of injury to the mners if they were struck by rocks or debris
falling down the side of the high bank. Thus, | find that
Citation No 162124 should be affirned.



~1462
DOCKET NO. CENT 79-371-M Citation No. 162126

The width of the benches above the Gettysburg drop cut was
originally approximately 25 feet and the hei ght was approxi mately
50 feet. There is no evidence that these specifications were not
proper by engi neering standards. The MSHA i nspector concl uded
that since the benches above had effectively filled up and coul d
no |l onger serve to catch falling or sliding rocks the equi prment
used woul d have to be able to clean off potentially falling rocks
fromthe pit wall or bank above. In this case the bank was
approxi mately 150 feet high and the shovel had a reach of 50
feet. Thus, the shovel would be unable to reach high enough to
clean off the entire bank. The inspector also testified that
t here woul d have been no violation of the regulation if the catch
benches had been mai nt ai ned.

The 50 foot height of the original benches was proper for
t he equi pnent used because the shovel could reach up to 50 feet
and thus to the edge of the bench above. Once the benches have
sl oughed away in places and filled up in others it would be
difficult to maintain them A geologist who testified for the
respondent stated that it would present a danger to a mner to go
ont o benches above and clean themoff. Only snmaller equiprent
could be used for that purpose and that equi pnent woul d not be
able to reach up 50 feet to clean off the bank. (Tr. 372).

The interpretation of the standard advanced by the
petitioner would require the respondent to continually maintain
catch benches in | ocations where there was no | onger any m ning
operation going on. The standard requires the height and width
of benches to accommodate the type equi pnent to be used and in
this case no equi pnment was to be used on those benches. The
hei ght and wi dth of the benches were of proper dinensions when
the m ning took place. The problem arose because the benches
sl oughed away in sone places and filled up in others after they
were no longer in use, thus, making themineffective in arresting
material that could fall down the bank. It was for this reason
that the concl usion was reached in the previous citation that the
bank was dangerous. It was up to the respondent in that instance
to pronptly correct such unsafe ground conditions.

A violation of 30 C F. R [55.3-3 has not been proven by a
preponder ance of the evidence and Citation No. 162126 shoul d be
vacat ed.

DOCKET NO. CENT 79-370-M Citation No. 162125

On April 23, 1979, the No. 13 shovel was being operated to
clean up material at the toe of a bank on the southside of the
pit. (Tr. 126). The cab of the shovel was wi thin approximtely
20 feet of the bank and the cab was approximtely 20 to 25 feet
above the ground. There was al so a service enployee of the
respondent on the ground between the shovel and the bank. The
bank under which the shovel operator and the service enpl oyee
were wor ki ng was approxi mately 150 to 200 feet high. The catch
benches were approxi mately 50 feet apart and had sl oughed and



filled with rock and rock material. The shovel operator
testified that a rock about half of the size of a fist had cone
of f of the bank, struck the wi ndow of his cab and shattered the
glass. The operator did finish his | oading duties for that day.
However, he refused to go back on the shovel at that |ocation the
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next day because of the danger posed by the bank above him He
also testified that he had observed rock slides in the area where
he had been working previously. (Tr. 128).

The phot ographs introduced, as well as the testinony of the
shovel operator and ot her w tnesses, show that the catch benches
had conpl etely sl oughed away above nost of the area where the No.
3 shovel was working. This allowed practically no neans of
arresting falling rocks potentially dangerous to any mners
wor ki ng bel ow.

The respondent correctly suggests that engi neering expertise
is necessary in order to determ ne whether or not a bank is
unst abl e. However, | also conclude that a miner does not have to
be an expert in rock nechanics to deternmine that his safety is
i npai red when the wi ndow of the cab of his shovel is struck and
shattered by a rock fromthe bank above him By this decision I
am not concluding that in every case where a rock falls froma
bank and strikes equi pnment that the bank is dangerous. However,
in this case, the operator had previously observed slides in the
area and the MSHA inspector and other w tnesses had observed
| oose and unconsolidated material on the bank 150 to 200 feet
above the No. 3 shovel. That material could be set in notion for
reasons already stated and catch benches which were partially
filled, or had sl oughed away altogether, would not be working to
restrain the falling material. This condition made the bank
dangerous for those miners working near or under it. G tation No
162125 shoul d be affirned.

CONCLUSI ONS OF LAW

1. The undersigned Judge has jurisdiction over the parties
and the subject matter in these proceedi ngs.

2. The respondent violated 30 CF.R [55.3-5 as alleged in
Citation No. 162124, DOCKET No. CENT 79-372-M and as alleged in
Citation No. 162125, DOCKET NO. CENT 79-370-M

3. The petitioner failed to prove that the respondent
violated 30 C.F.R [55.3-5 as alleged in Ctation No. 162126
DOCKET NO. CENT 79-371-M

ORDER

Citation No. 162126 and the penalty proposed therefor are
hereby vacated. Citation No. 162124 is affirmed and the penalty
assessed is $1,000.00. Citation No. 162125 is affirmed and the
penal ty assessed is $195.00. The respondent is ordered to pay
total civil penalties in the sumof $1,195.00 within 30 days from
the date of this decision

Jon D. Boltz
Admi ni strative Law Judge
~FOOTNOTE_ONE



Mandatory. To ensure a safe operation, the width and
hei ght of benches shall be governed by the type of equipnment to
be used and the operation to be perforned.

~FOOTNOTE_TWOD

Mandatory. Men shall not work near or under dangerous-
banks. Overhangi ng banks shall be taken down i nedi ately and
ot her unsafe ground conditions shall be corrected pronptly, or
the areas shall be barricaded and posted.



