CCASE:

SOL (MBHA) v. RADI ANT COAL
DDATE:

19810610

TTEXT:



~1472
Federal M ne Safty and Heal th Revi ew Conmi ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge,
M NE SAFETY AND HEALTH Discrimnation, or Interference
ADM NI STRATI ON ( MBHA) ,
ON BEHALF OF: Docket No. SE 79-25-D
VWAYNE TI CE, CD 78-95
COVPLAI NANT
V. Nauvoo Strip M ne

RADI ANT COAL COVPANY, | NC.,
RESPONDENT

Appearances: Inga Watkins, Esq., Ofice of the Solicitor, U S
Departnment of Labor, Arlington, Virginia, for
Conpl ai nant ;
Joseph W McCul | ough, Radi ant Coal Conpany, Inc.,
Bi rm ngham Al abama, for Respondent.

DEC!I SI ON
Before: Judge Stewart

The above-captioned case is a conplaint of discharge,
discrimnation, or interference brought pursuant to section
105(c) (FOOTNOTE. 1) of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. 0801 et seq. (hereinafter, the Act).



~1473

At the hearing, the parties introduced stipul ations, adni ssions,
exhi bits, (FOOTNOTE. 2) and the testinony of wi tnesses. The Conpl ai nant
called as witnesses Wayne Tice; Billy Starnes, United M ne
Wor kers of America (UMM) executive board nenber for District 20;
Terry Hunter, president of UMM Local 6855; David Lawson, UMM
safety inspector; and Law ence Layne, Special Investigator for
Coal M ne Safety and Health, U S. Departnent of Labor. Joseph
McCul | ough, president of Radiant, testified on behalf of
Respondent .

Wayne Tice was enpl oyed by Radi ant Coal Conpany (hereinafter
Radi ant) from Cctober 10, 1977, until June 8, 1978, when he was
di scharged. The reasons given for his discharge were an incident
whi ch occurred on June 6, 1978, when Tice allowed a drill truck
toroll while a person was underneath it and other alleged safety
i nfractions for which he had been repri manded.

Tice, a UMM nenber, was idled from Decenber 1977, to Apri
1978, by a strike. After he returned to work on April 10, 1978,
and conpl ai ned of mechani cal problens he encountered while
operating the drill, he was not allowed to work as many hours as
t he ot her enpl oyees.

Radi ant is not in operation and is no |onger active but it
has not gone bankrupt nor has it been dissolved. The |ast coa
m ning at the Nauvoo Strip Mne took place in Septenber 1978. The
machi nery whi ch had been | eased was returned to its owners.
Radi ant currently has no assets. |t owes $11,000 to the Interna
Revenue Service in wthholding taxes. Qher mgjor obligations
i ncl ude amounts owed to a fuel distributor and a power conpany.
The total liabilities amunt to a m ni mum of $40, 000.

| SSUES

. Wiether Wayne Tice is entitled to relief pursuant to the
provi sions of section 105(c) of the Act.

1. If Wayne Tice has been discrimnated against in
violation of section 105, to what relief is he entitled?

In order to establish a prima facie case of a violation of
section 105(c), Tice nust establish (1) that he engaged in
protected activities, and (2) that the adverse action taken
agai nst himwas notivated in part by the protected activities.
Tice bears the ultinmte burden of persuasion with regard to these
i ssues. On the other hand, Radiant may affirmatively defend by
proving by a preponderance of the evidence that, although part of
its nmotive was unlawful, (1) it was also notivated by the mner's
unprotected activities and (2) that it would have taken adverse
action against the miner in any event for the unprotected
activities alone. Pasula v. Consolidation Coal Conpany, 2 NMSHC
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1001, 1010 (1980) (hereinafter, Pasula); Robinette v. United
Castl e Coal Conpany, Docket No. VA 79-141-D, 2 MBHC 1213 (1981).

STI PULATI ONS AND ADM SSI ONS

That the Federal M ne Safety and Heal th Revi ew
Conmi ssion has jurisdiction over the subject matter of
thi s case.

That Wayne Tice, Conplai nant, worked for Radi ant Coa
Conmpany at the Nauvoo Strip M ne between October 10th,
1977 and June 7th, 1978.

That during the working shift between April 14th and
21st, 1978, the drill steel of the 650 CP drill had to
be pl aced back into the rack. The drill steel fell out
of the rack and injured Wayne Tice's foot.

That Wayne Tice did not receive work between My 8t h,
1978 and May 30th, 1978.

That on June 8th, 1978, Wayne Tice was di scharged from
Radi ant Coal Conpany.

That the 650 CP drill assigned to Wayne Tice while
enpl oyed at the Nauvoo Strip Mne was repaired on June
13th, 1978. The repairs included, but were not linmted
to, adjustnment to the [atches on the steel rack

wel ding the mast and replacing the pin on the stee
rack | ock.

That on May 30th of 1978, Radi ant Coal Comnpany was
aware that M. Tice clainmed that the drill junped into
reverse while being operated by him

That on June 5t h, (FOOTNOTE. 3) M. Tice was sent hone and
asked to stop working at 3:45 p.m, and that all other mners
working at the mne that day continued to work the

remai nder of the day.

DESCRI PTI ON AND CONDI TI ON OF DRI LL

The CP650 drill, which is truck-nmounted, drills a hole 6-7/8
inches in dianeter. Separate engines run the drill and the
truck. Wen in operation, the drill stands vertically 28 feet in
the air. The steels used for drilling are nounted on the dril

mast and are attached to a drilling head. A rack
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al ongside the drill carries seven spare steels to be used in
drilling. The steels have an outside dianeter of 5 inches and an
i nside dianeter of 3 inches. They are 25 feet | ong and wei gh
4,000 pounds. The spare steels are held in place in the rack by
brackets and secured there by | atches operated by nmeans of rods.

VWhen Tice returned to work after the strike on April 10,
1978, rods were mssing on some |atches and sone of the |atches
were frozen. As a result, once |atched, the | atches could not be

undone. If left undone, the steels would nove around. Steels
woul d cone | oose when the drill was in a vertical or horizonta
posi tion.

The rotation lever on the drill was al so defective. Wen the
| ever was in the reverse position, a counterclockw se rotation
unscrewed the steels fromthe drill operating head. A pin and
part of its |linkage were broken. Because of the broken pin, the
drill would vibrate itself into reverse. As a result, the stee
woul d be unscrewed fromthe drill head. When the carrier was to
be nmoved, the mast would be |lowered to a horizontal position
The drill notor was left running to maintain the hydraulic
pressure. |If the rotation lever vibrated into reverse, the stee
woul d detach itself and then fall when the drill mast was again

raised to a vertical position.

The rotation lever and a throttle lever had first becone
defective on Decenber 1, 1977, just prior to the strike. The
throttle I ever had been repaired during the strike. Part of the
problemw th the rotation | ever--the broken |inkage--was al so
repaired during the strike.

The drill was a used machi ne which required mai nt enance on a
regul ar basis. At various times, the throttle was adjusted,
parts of the notor were taken off and repaired, bolts were
ti ghtened and adj usted, and wel di ng was done on the |atches.

This wel ding on the | atches was done by Radi ant enpl oyees.

Addi tional work was done on the drill on June 13, 1978, after

Ti ce had been di scharged. Repairs were nade to the |atches, the
pin was replaced in the "steel rack | ock" and wel ding was done to
fix the latch on the nast.

During the period from Decenber 4, 1977, until the end of
March 1978, Joseph M Cul | ough, Radiant's president, personally
ran the drill on occasion. He did not have any problemw th the
steels dropping out. After adjusting the throttle control, he
did not have any problemw th it. During this time, the carrier
was noved several hundred mles without the drill or the dril
steels conmng | oose. MCullough did not operate the drill from
t he concl usion of the strike through June 19, 1978.

The Nauvoo Pit was inspected on May 23, 1978. Radiant's
daily report for May 23 nentioned an inspection but did not

contain any indication that the drill was in operation on those
days and did not state whether or not the inspector exam ned the
drill. The drill was useable but was not used in normal mning

operations that day because there was no need to drill. Law ence



Layne, the MSHA special investigator who investigated Tice's
di scrimnation conplaint,



~1476

visited the Nauvoo Strip Mne on June 21, 1978. M. Layne had
guesti oned M. Henderson, the MSHA inspector who conducted the
i nspection of the Nauvoo Pit in May 1978. Henderson stated that

he did not inspect the drill. Edward MCull ough at first
believed that the drill had been run for the inspection but |ater
admtted that he had no personal know edge that the the inspector
had exam ned the drill, or if he did, whether it was running at
the tine.

The record establishes that Wayne Tice conpl ai ned of
conditions which he believed to be a danger to himin the
operation of the 650 drill and that he did not nmake these cl ains
frivolously. Because of a defective rotation |ever, the dril
woul d vibrate into reverse when being transported from place to
pl ace. The steel would becone di sengaged fromthe drill head and
fall fromthe mast. Defects in the |atches which held the steels
to the mast allowed the steels to cone |oose. Although Joseph
McCul | ough had no problemoperating the drill during the strike
Tice experienced difficulties in the operation of the drill due
to the defects after the strike.

SAFETY COVPLAI NTS

Tice regularly conplained of the condition of the drill to
Tommy Johnson from April 10, 1978, through June 6, 1978. He
estimated the total nunber of conplaints to Tonmy Johnson to have
been 12 to 15 and asserted that he did so every tinme he
encountered a problemw th the steels. He specifically
identified one occasion on which he conplained. On April 21
1978, Tice was slightly injured while attenpting to replace a
steel which had been allowed to fall fromthe drill. Tice warned
Johnson that someone m ght be seriously injured if the condition
were not corrected.

Tice al so conpl ained of the condition to Terry Hunter on a
nunber of occasions and on at |east one occasion to Billy
Starnes. The first occasion on which Tice conplained to Hunter
occurred when Hunter went to the Nauvoo Pit during the third week
in April, 1978, to have Radi ant Coal Conpany sign the new
contract. He observed efforts to replace two steels which had
fallen fromthe drill. He spoke with both Tice and Tomy
Johnson. It was Hunter's opinion that Johnson knew of Tice's
conpl ai nt because Johnson was "standing there" and responded to
Johnson's inquiry by saying "We'll try to get it fixed."

Hunt er next spoke with Tice about the condition of the dril
a week to a week and a half later. He again observed Radi ant
enpl oyees pl acing steels back into the drill. Chains and chain
bi nders had been used around the steels in an attenpt to keep the
steels in place. Hunter again spoke with Tommy Johnson who
assured himthat the necessary wel ding would be done to repair
the drill.

The third occasi on on which Tice conpl ained occurred in the
| ast week of May, 1978. Hunter visited the Nauvoo Pit in
response to a conplaint made by Tice over the tel ephone. Hunter



spoke with Tice at the mne and called Billy Starnes for him
Ti ce explained his conplaint to Starnes and gave Tommy Johnson
t he phone. Johnson told Starnes that they would fix the machine
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before using it again. Hunter testified that the condition of
the drill was such that he would have refused to operate it; he
woul d have called for an inspection by MSHA pursuant to section
103(g) of the Act instead.

Radi ant i ntroduced four exhibits entitled "Operator's Daily
Report"” conpleted by Tice with regard to the CP650 drill. These
machi ne operator's reports were dated April 21, April 26, Apri
28, and May 30. Although space was provided for a listing of
needed nechani cal care or attention and Tice had noted probl ens
with the drill in each report, he nade no nention of a defective
rotation lever or defective securing |latches. M. MCullough
testified that he did not see a conplaint regarding the rotation
| ever or securing latches. Even if no such report were nmade in
witing, the record establishes that verbal conplaints were nade
by Tice.

PROTECTED ACTIVITY

It is established by the record that Tice engaged in
activity which gave rise to the protection of section 105(c). In
pertinent part, section 105(c) protects a mner who has "nade a
conpl aint under or related to this Act, including a conplaint
notifying the operator or the operator's agent, or the
representative of the mners at the coal or other mne of an
al | eged danger or safety or health violation in a coal or other
m ne. "

A safety conplaint is a protected activity within the
meani ng of section 105(c) if such conplaint is nade to the
operator, the operator's agent or the representative of mners at
t he m ne.

Terry Hunter and Billy Starnes were representatives of
mners within the neaning of section 105(c). A "representative
of miners" is defined in 30 C F.R 040.1(b)(1) as a person or
organi zati on which represents two or nore mners at a coal or
other mne for the purposes of the Act. Each was charged by
virtue of his position with responsibility for representing union
menbers. In his capacity as president of Local 6855, Terry
Hunt er served as chairman of the union's safety conmittee. Billy
Starnes was a nenber of the district executive board, nore
commonly referred to as a field representative.

Section 3(e) of the Act defines an "agent" to be any person
charged with responsibility for the operation of all or part of a
coal or other mine or the supervision of the mners in a coal or
ot her m ne.

Tommy Johnson was Radi ant's secretary-treasurer. He had
authority to sign, and actually signed, pay checks for the
corporation. Tomy Johnson was al so Radi ant's "desi gnated
representative" for the purpose of conducting exam nati ons and
signing records of such exam nati ons.

McCul | ough' s position was that he, MCullough, was the only



supervisor at the Nauvoo Pit. He asserted that there was no
foreman at the mne. He stated that he was "out there frequently
(al t hough) not necessarily every day." MCullough spoke with
Johnson every day. Johnson conveyed information
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to McCul |l ough and advised him He would relay MCullough's
orders to the other Radiant enpl oyees.

Not wi t hst andi ng t he Respondent's assertion that Johnson was
not a foreman, it is found that Tommy Johnson was "charged with
* * * the supervision of the miners"” within the neaning of the
Act. Tice received his work orders fromJohnson. He was told by
Johnson when he was to begin and when he was to cease work. It
is also clear that Johnson held hinmself out to non-enpl oyees as
bei ng charged with responsibility. Wen he was questioned about
Tice's safety conplaints by Terry Hunter and Billy Starnes,
Johnson responded to their questions as if he had the authority
to do so.

Tommy Johnson was a menber of the UMM during the tinmes
pertinent herein. H's nenbership in the union does not preclude
a finding that he was the agent of Radiant. He was also found by
an arbitrator upon a grievance filed by Wayne Tice not to have
been a supervisor within the nmeaning of the 1978 Nati ona
Bi t um nous Coal Wage Agreenent. The concl usion of the arbitrator
as to Tommy Johnson's status has been thoroughly considered
herein. The underlying prenmise of the arbitrator's opinion was
that no individual should be exenpted fromthe coverage of the
contract if it was possible to avoid doing so. The arbitrator
concl uded that Johnson was not a supervi sor because he spent nuch
nmore tine in production work than he actually did supervising.
The arbitrator's conclusion that Tonmy Johnson was not a
supervisor will be given little or no weight in this decision
In view of the underlying prem se enployed by the arbitrator, the
contractual and statutory categorizations of an individual as a
supervisor turn upon different criteria.

Utimte control over operations may not have been del egat ed
to Johnson; however, in MCullough's absence, Radi ant enpl oyees

| ooked to Tomy Johnson for their orders. |In conveying orders,
he supervised the other mners and, he exercised a substanti al
measure of control over daily operations. It would be

unrealistic to categorize Tonmy Johnson as ot her than an agent of
Radi ant Coal Conpany wi thin the meaning of the Act.

Wayne Tice nmade conplaints regarding all eged safety defects
to Tomrmy Johnson, the operator's agent, and to representatives of
mners. In so doing, he engaged in activities protected by
section 105(c) of the Act.

REDUCTI ON I N HOURS

During the period fromApril 10 through June 6, 1978, Tice
was permitted to work fewer hours than other Radi ant enpl oyees
after he had nmade safety conplaints. The record establishes that
this was adverse action notivated by protected activity.

Ti ce had been hired on Tommy Johnson's recommendati on on
Cct ober 10, 1977. He was to run the drill and do any work
required in the pit. Because Radiant did not yet have a drill,
he ran a bull dozer, punped water, cleaned coal, hel ped | oad coal



and did anything in the pit that needed to be done for the first
2 or 3 weeks of his enploynent.
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Because Radi ant Coal Conpany, Inc., was not a nmenber of the
Bi tum nous Coal Operators' Association, it signed an appendi x to
the National Bitum nous Coal \Wage Agreenent. The contract with
the UMM provided for paynment at an hourly rate. The contract
al so provides that, in mnes producing coal for 6 days a week,
each individual shall be given a fair and equal opportunity to
wor k on each of those 6 days.

Radi ant enpl oyees were paid on a salary basis. The salary
exceeded what they would have gotten if paid on an hourly basis.
Radi ant enpl oyees were supposed to work when needed and to do
what ever work was necessary. Tice was paid on a salary basis
when he was hired. After the strike, Tice stated that he wanted
to be paid by the hour and only wanted to operate the drill. At
that time, Radiant had a quantity of coal stockpiled. The work
that Radi ant did anmounted to selling stockpiled material. It had
finished mning of the area for which it had a permt. There
was, therefore, no need to use the drill until the permt was
obtained for the new area to be mned on April 8, or April 9,
1978. Tice was called back on April 10 and only he ran the dril
until June 6, 1978.

After Tice conplained to Radi ant nmanagenent and the m ners
representatives, the nunber of hours he was permtted to work
were curtailed. Tice believed that this action was taken because
of his safety conplaints. He worked many partial days and
someti nes worked only once per week. Only once did Tice work for
nore than 7-1/4 hours. Normally, after working a day, he would
be told that he would be notified when to return to work. He
worked from7 to 21 hours per week from May 10 through June 7.
Tice estimated that the other nmen generally worked a m ni mum of
60 hours per week. Because his home was about 1-1/2 miles from
the mine on the road to the mne, he could observe the other
Radi ant enpl oyees going to and com ng fromwork. O her enpl oyees
of Radi ant worked as many as 10 to 12 hours per day and on
Sat urdays and sonme Sundays.

Tice worked to this limted extent fromApril 10, 1978, to
May 8, 1978. He was laid off fromMay 8 through May 30
purportedly because a dozer was broken but Radi ant had a second

dozer. The dozer was used to nake a path for the drill and to
renmove rock after the shot. Leo Stubbe, who was classified as a
drill helper, worked at |east part of these 3 weeks. The dril

was not operated during this period.

Tice first conplained about the condition of the drill to
Tommy Johnson, and hence to m ne managenent, on his return to
work after the strike on April 10, 1978. He continued to
conpl ai n to managenent throughout the period in which he was
enpl oyed by Radiant. Tomy Johnson responded to Tice's
conplaints negatively. He directed Tice to continue drilling or
go home. Tice continued to conplain to Johnson and to union
officials. On three separate occasions, he voiced his concerns
to Terry Hunter. On the l|ast occasion, he also conplained to
Billy Starnes. Tonmmy Johnson was aware that Tice conplained to
t he union on these occasions. Johnson was questioned by the union



officials involved regarding the all eged safety problemand told
the officials that the condition would be corrected.
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Tice was the only individual to run the drill during the period
of time fromApril 10, 1978, through June 6, 1978. Respondent
asserted that Tice opted to only run the drill and Radi ant
conplied with his wishes. The issue as to whether Tice had
requested to operate only the drill had arisen as early as March
27, 1978, a week before Tice returned to work. Respondent

i ntroduced an unsigned copy of a letter, dated April 3, 1978,
purportedly fromEd Johnson to Terry Hunter. The letter was
witten for the sole purpose of informing M. Hunter that Radi ant
had been advi sed on March 27, 1978, by "a pit committeeman” that
Tice asserted he wanted to run the drill only and that "he has
repeatedly said that he did not want any other."™ However, in his
statenment given to Lawence Layne, the special investigator of
Tice's discrimnation claim Terry Hunter stated that both he and
Ti ce had infornmed Tommy Johnson on or about April 4, 1978, that
Tice would do any type of work and that Tice did not nake the

statement that he wanted to operate only the drill. Tice stated
that he "never refused to do anything that there ever was for ne
to do, when they told ne to do it." As noted in the daily

reports, Tice occasionally was called upon to performtasks other
than drilling.

McCul | ough did not speak with Tice with regard to this
matter. To support Radiant's contention, he introduced a
phot ocopy of a statenent which was purported to be that of
Rosemary Stubbe, wife of Leo Stubbe, in which she reported
statenments nmade to her by Wayne Tice on March 27, 1978. At the
hearing, Tice denied having nade the statement to Ms. Stubbe.
M. MCullough also testified that a nunber of people, including
Tommy Johnson, Janmes Connell, a policeman and the mayor also told
hi mthat Wayne Tice had told themthat he wanted to run the dril
only and that he would not do other work. Tice specifically
deni ed havi ng made such comments. The nature of the evidence
i ntroduced by Respondent is such that Tice's rebuttal testinony
is nmore persuasive. Although Tice stated a preference to run the
drill rather than do other work when he returned fromthe strike,
he did not refuse to do other work. Even if that statenent had
been understood initially as a declaration that he would do no
other work, Tice nade it clear to m ne managenent that such was
not his intent. Tice assertion that he never refused to do any
wor k assigned to himis borne out by frequent references in
Respondent's daily reports to his performance of work other than
drilling. Moreover, Tice's unrefuted testinony was that he asked
"a couple of tinmes" to do other classified work and was told that
there was nothing for himto do.

Under these circunmstances, the continued negative response
to Tice's conplaints and the disparate treatnment given himafter
he made the conpl aints show that Tice's protected activity was
noti vation for the reduction in the nunmber of hours he was
permtted to work during the period fromApril 10, 1978, through
June 6, 1978. The record does not establish that Radiant was
notivated by unprotected activities.
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REPRI MANDS

After Tice had made safety conplaints about the condition of
the drill, he was issued a nunber of reprimnds for alleged
safety infractions. There was no basis for some of these
repri mands. The record establishes that Tice's protected
activity in making the safety conplaints was the notivation for
t he adverse action taken by Radiant in issuing the unwarranted
repri mands.

Tice was issued a reprimand dated April 14, 1978, for
failure to conply with conpany safety rul es. (FOOTNOTE. 4) On Apri
13, 1978, after a steel worked | oose, Tice stopped drilling and
attenpted to get the steel back in its rack. He was wearing
safety goggles and a respirator initially as required by the
conpany safety rules but he renoved them because they prevented
himfrom seeing properly. He believed that the goggles and
respirator had to be worn only when the drill was in operation
Al an Bradford, a part-tine enpl oyee who served as Radiant's
safety director, saw Tice and told himto put his glasses and
respirator back on. Bradford asked, and was told, Tice's reason
for having renoved the protective equipnent. Tice was
nevert hel ess given a reprimand for failing to wear goggles and a
respirator while running the drill.

Tice was also given a witten reprimand for violation of
conpany safety rul es because he used an air hose to clean the
dust fromhis clothing. He had been using the hose to do so
since he began working at Radi ant and was unaware that he
vi ol ated conpany safety rules by doing so. Joseph MCull ough
testified that Tice had signed and dated a copy of the conpany's
safety rules. Tice testified that he did not renenber doing so.
The signed copy of the rules was not produced. Although it has
not been definitely established that Tice actually signed the
rul es, he was aware of other provisions in the rules and shoul d
have al so known of the prohibition against using the air hose to
cl ean his cl ot hing.

In the first of two reprimands dated June 5, 1978, J. R
Newt on, a person hired by Radiant to advise on safety matters,
all eged on review of the daily reports that Tice was negligently

causing the drill steels to fall because "the only way to drop
these steels is to reverse the rotation of the drill on pulling
the steel out of the bore hole.” |In the second reprinmand, J. W
McCul | ough alleged that Tice failed to turn a fuel line valve on
the drill back on. As a result, the services of a nmechanic were
required to get the equipment back in operation. Tice testified
that he had cut off the fuel line valve to replace a filter but

had been sent home by Tommy Johnson before he coul d repl ace the
filter.



~1482

The record establishes that sone of these reprimands issued to
Tice were part of a pattern of harrassment against him O the
four pertinent reprimands issued to Tice (not including the
letter issued with regard to the June 6 incident) after his
conplaints to Radiant, only one appears to have been of
substance. Tice admtted having dusted his clothing with an air
hose on April 10, 1978, in violation of conpany safety rules. On
the other hand, Tice was cited on April 14, 1978, for not wearing
goggles and a respirator at a time when he was not operating the

drill. The conpany safety rule required such use only when
drilling. Although Tice was also reprimanded for negligently
havi ng caused steels to fall fromthe drill, it has been
established that the drill had faults that had not been

corrected. J. R Newton had no reasonable basis for his
conclusion that Tice was at fault. Finally, Tice was also given a
reprimand for failing to turn the fuel |ine back on. In view of
the fact that it is uncontradicted, Tice's explanation of the
incident is accepted. Because the filter change had not been
conpl et ed when Johnson directed himto quit for the day, Tice
could not have turned the fuel Iine valve back on. The lack of a
sound basis for the issuance of three of the four reprinmands
supports a finding that they were issued to harass Tice. The
assertions of Joseph MCullough to the effect that Radi ant
managenment did not have a "program to get rid of Tice and that
the concurrence of Tice's conplaints with the issuance of

repri mands was coi ncidental are w thout foundation. It is clear
that the unwarranted reprimands were not notivated by unprotected
activity.

DI SCHARGE

The record establishes that Tice's discharge on June 8,
1978, after he had nmade safety conplaints about the condition of
the drill, was adverse action notivated in part by protected
activity.

The letter of term nation sent to Tice on June 7, 1978, gave
as the cause for the discharge "the continuing violations * * *
of the Federal, State and conpany safety rules and especially the
seriousness of the |atest violation occurring on June 6, 1978."
The acci dent whi ch occurred on June 6, 1978, was due in part to
Tice's negligence. As the arbitrator found, the role that Tice
pl ayed in causing the acci dent was serious enough to have
warrant ed suspension. Cbviously, the violation of a Federal
state or conpany safety rule or regulation is not the type of
activity afforded the protection of the Act, however, the record
est abl i shes disparate treatnent of Tice for his part in the June
6 incident and that sone of the reprinmands issued for the alleged
violations were part of a pattern of harassment taken agai nst
Tice in part for the safety conplaints that he nade

On the last day on which Tice worked for Radiant, Tice and

hi s hel per Stubbe encountered problens getting the drill carrier
started. Once they succeeded in doing so, they proceeded to the
appropriate location and comenced drilling. Tice' s hel per

i nformed Tommy Johnson that a problemexisted starting the



carrier. Wiile Tice was still drilling and without Tice's

know edge, Tommy Johnson crawl ed under the vehicle. Tice was at
the rear of the carrier; Tonmy Johnson was in front of the
carrier. Tice conpleted the
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drilling, pulled the drill out of the ground and | owered the

| eveling jacks. When he did so, the vehicle began to roll and
al nrost ran Johnson over. The helper had left the vehicle in
neutral and the parking brakes were either not set or not
functioning. Tice believed that the carrier had a hand-set
ener gency parki ng brake but he had never tried the |ever to see
if the brakes worked. He testified: "I was never in the
carrier. That wasn't mnmy job." Stubbe told Tice that the brake
woul d not hold the carrier well enough to be relied upon, but
because he had never attenpted to set the brake, Tice was not
sure if it was defective.

Johnson did not reprimand Tice at the tine of the near
accident and the day proceeded w thout further incident until the
drill bit wore out. Tice was sent honme by Johnson and told that
he woul d be notified in the normal fashion when he was again
needed to work. Tice received the letter term nating his
enpl oynment wi th Radi ant on June 8, 1978.

McCul | ough testified that he believed the incident which
occurred on June 6 was the result of either an intentional act or
one denonstrating a serious |ack of conmon sense on the part of
Tice. He testified that Tice's claimthat his view was
obstructed and that he did not observe Tommy Johnson or Stubbe
was not pl ausi bl e because Stubbe stood i medi ately to the side of
the right front door of the truck, 10 to 14 feet fromwhere Tice
was standi ng, and Tommy Johnson was hal f under the truck
McCul | ough asserted that Tice should have seen the hel per or
Johnson.

The daily report for June 6, 1978, contained a statenment to
the effect that Johnson was hal fway under the carrier and Stubbe
was squatting beside himwhen Tice hoisted the jacks, letting the
machine roll. MCullough was not present at the scene of the
i ncident and Tice did not see Stubbe, so it has not been
est abl i shed whet her Stubbe was standing or squatting.
Nevert hel ess, Tice should have known the two were there. He
shoul d have seen Stubbe and Johnson approach the carrier
Testinmony had been given at the arbitration hearing on June 19,
1978, to the effect that Stubbe and Tice started out together to
get Johnson who was 200 to 300 feet away and that Tice turned
around and returned to the drill while Stubbe continued on to get
Johnson. Oher testinmony was given at the arbitration to the
effect that Stubbe went to get Johnson w thout Tice's know edge.
In the present proceeding, the direct testinony of Tice that he
did not go with Stubbe when he left to get Johnson is accepted.
Nevert hel ess, Stubbe did go and get Johnson, and Tice shoul d have
known of their presence. Although there was negligence on the
part of Tice, there is no basis for MCullough's suggestion that
the incident was due to an intentional act by Tice.

The accident on June 6 occurred as a result of the
concurrent fault of Tice and Johnson. There was negligence on
the part of Johnson as well as Tice. Before going under the
drill, Johnson should have taken steps to notify Tice and to
determne that the drill would not roll. Johnson conceded at the



nmeeting held June 9, 1978, that he had conmmitted a safety
infraction in failing to do so. On the other hand, Tice should
have known that Johnson and Stubbe were in the vicinity of the
carrier. He certainly should not have
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| owered the carrier wthout ascertaining whether he could do so
safely; that is, he should have checked to see where his hel per
was and nade certain that the vehicle would not roll when

| ower ed.

Despite the fact that both nmen were clearly at fault, action
was taken against Tice alone. There is no indication that
Johnson was given even an oral reprimand. Conceivably, Tice's
earlier safety infractions mght account for sonme difference in
the severity of the discipline neted out to Tice and Johnson. It
does not account for the conplete absence of adverse action
agai nst Johnson.

In context, the nature of the disparate treatnent of Johnson
and Tice |leads to the conclusion that there were reasons for the
di scharge ot her than those expressed. 1In view of the hostility
of managenent towards Tice which was partially notivated by
protected activities, it is found that Tice established a prim
faci e case that his discharge was notivated in part by his having
engaged in protected activities.

The test announced in Pasula provided the enpl oyer an
affirmative defense if it could be established that, "although
part of his notive was unlawful, (1) he was also "notivated by
the mners' unprotected activities, and (2) that he woul d have
t aken adverse action against the mner in any event for the
unprotected activities alone.”™ Respondent may have been
notivated in part by Tice's unprotected activities. Certainly,
Ti ce was deserving of sone formof discipline for the role he
pl ayed in the June 6th accident. However, Respondent failed to
show that it woul d have taken adverse action against Tice because
of his actions on June 6th or for any other unprotected activity.

The ostensible reason for Tice's discharge was his
cul pability for the accident which occurred on June 6th in |ight
of a nunber of earlier safety infractions. It has been found,
however, that the reprinmands for said earlier infractions were
for the nost part w thout substance and were part of a pattern of
harrassnent by m ne managenent against Tice. It has al so been
found that the record contains no indication that Tommy Johnson
was reprimanded or ot herw se disciplined for his concurrent, and
equal Iy serious, negligent disregard of safety.

As noted in the arbitration opinion of June 30, 1978 (Exh.
R-9), Tice's role in the accident may have warranted sone
disciplinary action. It was established that Tice acted in
negl i gent disregard of m ne safety and endangered the life of
Tommy Johnson who was al so negligent. Even though cause for
di sciplinary action may have existed, Respondent failed to
establish that it would have discharged Tice for his unprotected
activities, whether or not he had engaged in protected activity.
The record actually supports a conclusion to the contrary. There
is no evidence that Respondent nade it a practice to reprimnd
any enpl oyee other than Tice for safety infractions. The only
i nstance on the record of a safety infraction by an enpl oyee
other than Tice was conmtted by Tomry Johnson when he proceeded



under the carrier while it was in operation. Al though his
infraction was serious, no indication exists that he was
di sciplined. Discounting the earlier reprinmnds for
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t he reasons noted above, there is nothing on the record which
woul d lead to the conclusion that Tice would have been treated
differently than Johnson was treated had it not been for the
fornmer's participation in protected activity. That is, there is
not hi ng whi ch woul d indicate that Respondent woul d have

di scharged Tice for the safety infraction he commtted on June 6,
1978.

Ti ce successfully established a prima facie case of unl awf ul
di scrimnation. Respondent failed to counter Conplainant's case
directly or to establish any affirmative defense. It is found,
therefore, that Tice established by a preponderance of the
evi dence that the discrimnatory action taken agai nst hi mwas
notivated in part by his participation in activity protected by
section 105(c) of the Act, entitling himto the relief afforded
by that provision.

RELI EF TO BE AFFORDED

After receiving the letter of discharge dated June 7, 1978,
Tice called Starnes and told himof the letter. Tice was in turn
informed that this was not the proper termnation procedure to be
foll owed by Radiant. He was also informed that the union
contract called for a neeting between the enpl oyee, his
representative, and a conpany representative within 24 to 48
hours of the firing (hereinafter, 24/48 neeting). Tice set up
this meeting in a tel ephone conversation with either Ed or Tonmy
Johnson.

The 24/48 neeting was held during working hours in Radiant's
Gardendal e office on June 9, 1978. Tice, Starnes, Hunter, and
Lawson were net by M. MCullough at the office. Wen they had
been seated, approxi mately seven other classified Radi ant
enpl oyees fromthe pit entered the room Three nenbers of nine
managenment were present: J. W MCul |l ough, president; Edward
Johnson, vice president; and Tommy Johnson, secretary-treasurer
VWhen an obj ecti on was raised regarding the presence of the
classified enpl oyees, the explanation was given that the
enpl oyees were there of their own accord.

Various threats were nade in the course of the neeting. At
one poi nt, Tommy Johnson, holding his knife by the bl ade, shook
it in Tice's face. Tomy Johnson told Tice that "if the union
got Tice his job back and there was an accident within 500 feet
of Tice, Tice would be held responsi ble and woul d answer to
Johnson's personal satisfaction.”

Tommy Johnson told Hunter that Tice was a safety hazard and
was trying to kill people. Johnson said Hunter would be
personal ly responsible if Tice was given his job back. While he
spoke to Hunter, Johnson al so shook his knife at him Johnson
al so told Starnes and Lawson that they would be held responsible.

Sonme of the classified union enployees said that they would
not work with Tice whatever the union said because Tice was
unsafe. They believed that Tice had deliberately let the dril



truck roll when Tommy Johnson was underneath it. At |east four
or five of the enpl oyees had their knives out at the neeting

pretending to be cleaning their fingernails. Tomy Johnson and
Ed Johnson,
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anot her enpl oyee |listed as an officer of Radiant, were brothers.
Three of the radi ant enpl oyees were Ed Johnson's sons-in-1|aw.

VWhen Lawson told Tommy Johnson that he had violated the | aw

first by crawming under the drill while it remained in operation
Johnson replied that Tice "should have known [ he] was under
there." Thereafter, the discussion becane heated. During the
argunent, Tonmy Johnson grabbed Tice by the armand said "come on
outside. We'll settle this now 1'lIl show you exactly what | am
tal king about."” Starnes and Lawson attenpted to stop Johnson

fromdoing so and Tice did not go outside

It was established that Joseph McCul |l ough did not have a
knife out at the neeting and that his deneanor was friendly.
McCul | ough testified that he had a feeling that Tice was getting
farther away fromthe other men who worked with himin the pit,
that there was a gradual change in the nmen's attitudes
culmnating at the nmeeting on June 9th and that they were not
happy wor ki ng around hi m

Tice took the matter to arbitration on June 19, 1978, 10
days after the 24/48 neeting. The arbitrator ruled that Tice
could return to work but did not grant himback pay due to Tice's
role in the June 6th incident. After the ruling, various threats
were directed at Tice by Radi ant enpl oyees. Janes Connell nade a
statement to the effect that Tice would get beaten up if he
returned to work and that accidents could be programmed or set up
to happen. Tice overheard one of the Johnson's agreeing with this
| ast statenent. Tice believed that M. MCull ough had sonet hi ng
in his pocket that |ooked Iike a gun at the arbitration neeting.
McCul | ough testified that he has never owned a gun in his life
The record establishes that MCul | ough did not have a gun at the
arbitration. At the conclusion of the hearing, the Johnsons
"ganged up around the elevator and tried to get Tice and the
union representatives to ride the elevator with them"

After the arbitrator ruled that Tice should be permtted to
return to work, Tice told McCul |l ough that he would be at work on
the followi ng norning. However, Tice did not report back for
work after the arbitration; nor did he phone or wite to Radi ant
to informthemthat he would not be there. Tice stated that he
did not return to work at Radi ant because of the threats nade
agai nst himand his famly.

Despite the apparent wllingness of M. MCullough to pernit
Tice to return to work, Tice will not be denied recovery herein
because of his failure to do so. Anong others, Ed Johnson and
Tommy Johnson repeatedly threatened Tice with physical harmif he
returned to work. Both Johnsons were officers of the conpany. It
has been established that Tomry Johnson was an agent of
Respondent within the meaning of the Act. Therefore, his
t hreateni ng words and actions are inputed to Respondent. Tice
reasonably believed that he or his famly would suffer physica
harmif he returned to work. Under the circunstances, he is
properly conmpensated even though he did not return to work at the
Nauvoo Pit.
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Ti ce was unsuccessful in his subsequent efforts to obtain
enpl oyment with other |local mning operations. Tice stated that
he went to every "strip or underground mne in \Wal ker and
Jefferson county.” In the mddle of July, he took enpl oynent
with a construction conpany.

At the conclusion of the hearing, Conplainant submtted the
foll owi ng cal cul ati ons of wages and overtine lost by Tice during
the period fromApril 10, 1978, through June 9, 1978, and to
wages lost as a result of his idlenent from (but not including)
June 9, 1978, through July 15, 1978.

(a) $953.24: This anmount represents "the difference
bet ween the hours actually worked by Conpl ai nant, Wayne Ti ce,
(fromApril 10, 1978, through June 9, 1978) and the hours that
were actually worked by all men, regular time, based on 7-1/4
hours being regular tinme," multiplied by the hourly contract rate
then in effect of $8.91

(b) $596: That ampbunt woul d represent "the total hours of
overtime worked by the Union enployees at the m ne during the
peri od between April 10th and June 9th. The total hours overtine
woul d be 44.60 hours based on the daily reports. The tota
anmount of overtinme hours is nultiplied by the overtinme rate which
was according to the Contract at the mne. The UWN Contract
provided for an overtine rate of $13.37 per hour * * *. [T]he
total nunber of overtinme hours was divided by eight nen,
including M. Tice, based on the new Contract which provides in
Article IV that all overtine avail able would be equally
di stributed anongst all men working at the mne. The nunber of
men working at the mne (was calculated fromthe daily reports)."

(c) $1,614.94: This anount was achieved by multiplying
"the total nunber of days between June 9 and July 15 by the hours
per day and the amount of wages * * * provided by the contract
($8.91)."

Counsel for Conplainant offered the daily reports(FOOINOTE. 5) for
the period fromApril 10, 1978, through June 6, 1978, in support
of the estimation of damages. M. MCullough was offered the
opportunity at the hearing to rebut the Conplainant's estimation
of damages. He stated that he had no statenent to nake regarding
damages and that he would not dispute that the figures given by
Conpl ai nant reflected "the anmount of noney he is claimng that is
owed himin this discrimnation case."

On Novenber 14, 1980, an order was issued setting the date
Decenmber 19, 1980, for the closing of the record. An opportunity
was given therein for the parties to submt further information
and/or clarification of their positions regarding conpensatory
damages. Neither party chose to submt additional information or
clarification.
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Conpl ai nant' s unchal | enged cl ains are accepted herein as the
appropriate neasure of the damages suffered by Conpl ai nant,
except to the extent that the clains are directly at odds with
evi dence of record.

M. MCull ough testified that Radi ant Coal Company, Inc.
was not in active operation fromJune 7, 1978, through June 19,
1978. This testinmny was not rebutted by Conpl ainant. The | ast
daily report submitted by Conpl ai nant was dated June 6, 1978.

The inactivity of Radiant on June 19, 1978, was the result
of the arbitration held that day. Because the shut down of
operations on that day was directly related to the discrimnatory
action taken against Tice, he is properly conpensated for |oss of
t hat day's wages.

The danages cl ai ned by Conpl ai nant are accordingly reduced
to account for the 8 working days in the tinme period between June
7 and June 18 during which no work took place at the Nauvoo Pit.
Conpl ai nant' s caclul ation of |ost wages during the period from
April 10, 1978, through June 9, 1978, is reduced by 3 days' wages
($193.79). The calculation for the period fromJune 9, 1978,
through July 15, 1978, is reduced by 5 days' wages ($324.82).

It is found that Wayne Tice suffered danmages in the anpunt
of $759 in |lost wages (regular time) fromApril 10, 1978, through
June 9, 1978; $596 in |ost wages (overtine) for this same tine
period; and $1,290 in | ost wages (regular tine) fromJune 9,

1978, through July 15, 1978.

Conpl ai nant al so requested that his enploynment record be
expunged of any unfavorable references to alleged safety
violations for which he was not at fault. This request is
granted with regard to the three reprinands di scussed above which
were inproperly issued to Tice.

There is no evidence that Radi ant Coal Company has conti nued
to harass, threaten or engage in other punitive action against
Tice, his famly or any other m ner

The Act and the Conmi ssion's Rule of Procedure contain
statutory criteria that nust be considered and require specific
steps to be taken in connection with penalty assessments. Under
the circunstances of this case, an assessnment of a civil penalty
woul d not be appropriate at this tinme because the procedura
requi renents have not yet been net. At the end of the
di scrimnation case, MSHA requested | eave to present evidence
concerning the statutory criteria that nmust be considered in a
penalty case. This request was denied due to unavailability of
time as well as the failure to file a proper petition for
assessment of civil penalty neeting the procedural requirenents
of the Act and the Conmi ssion's Procedural Rules.

ORDER

It is ORDERED t hat Respondent, Radiant Coal Conpany, |nc.



pay the sum of $2,645 plus interest in the ambunt of 8 percent
per annum cal cul at ed
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fromthe date of his discharge, to Wayne Tice within 30 days of
the date of this decision

It is further ORDERED t hat Respondent expunge from Wayne
Tice's enploynment records reference to the reprinmands issued (a)
on April 10, 1978, for failure to wear goggles and a respirator
(b) on June 5, 1978, for failure to turn a fuel |ine back on, and
(c) on June 5, 1978, for causing steels to fall fromthe drill.

Forrest E. Stewart
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
Section 105(c)(1) of the Act reads in pertinent part as
fol | ows:
"No person shall discharge or in any manner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation agai nst or otherwise interfere with the exercise
of the statutory rights of any mner, representative of mners or
applicant for enploynent in any coal or other m ne subject to
this Act because such miner, representative of mners or
applicant for enploynent has filed or nade a conpl ai nt under or
related to this Act, including a conplaint notifying the operator
or the operator's agent, or the representative of the mners at
the coal or other mne of an alleged danger or safety or health
violation in a coal or other mne * * *_"

~FOOTNOTE_TWD

The transcript of this hearing contains references to an
exhibit, M8. This nunber was included as a designation of one
of a group of prenmarked exhibits which were offered at one tine.
No exhibit offered actually has the designation M8.

~FOOTNOTE_THREE

Al t hough Conpl ai nant's witnesses mistakenly referred to
the I ast day on which Tice worked as June 5, 1978, the record as
a whol e establishes that the |ast day he worked was June 6, 1978.

~FOOTNOTE_FQOUR

Tice was al so reprinmanded i n Novenber of 1977 by Ed
Johnson for sleeping on the job and not perform ng the work
expected of him Tice explained that he had been observed with
his eyes closed but that he had cl osed t hem because sand was
blown into them while he was operating a dozer in a 10-nph wi nd.

~FOOTNOTE_FI VE

These daily reports were introduced at the hearing with
t he acqui escence of M. MCull ough. Petitioner retained
possession of the reports until August 10, 1980, presunably to
aid in further calculation of damages. The reports were filed at
that tine.



