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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 80- 267
PETI TI ONER A. O No. 36-02347-03015
V. Preparati on Pl ant

BRADFORD COAL COMPANY, | NC.,
FUEL FABRI CATORS, | NC.,
I NDI ANA STEEL AND FABRI CATI NG CO. ,
RESPONDENTS

DECI SI ON AND ORDER

On June 16, 1981, this matter cane on for a hearing on (1)
cross notions for sunmary decision filed by Fuel Fabricators Co.
Inc., and the Secretary, (2) a notion to dismss by Indiana Stee
and Fabricating Co., and (3) a notion to inplead a third party
respondent. By order of June 1, 1981, Bradford Coal Co. was
di sm ssed fromthe case

The cross notions are supported by a stipulation of materi al
facts and waiver of an evidentiary hearing. Indiana Steel noved
to dismss on the ground it paid the only penalty with which it
was charged. (FOOTNOTE. 1) Fuel Fabricators opposes this notion on
the ground that Indiana Steel as general contractor was |legally
responsi ble for the five violations in question. Based on an
i ndependent eval uati on and de novo review of the circunstances,
conclude the notion to dismss as to Gtation No. 846927 shoul d
be denied but as to the other four electrical violations it is
granted. As to the four electrical violations, the Secretary's
nmoti on for sunmary deci si on agai nst Fuel Fabricators is granted
and the cross notion denied.

Fi ndi ngs of Fact

1. At all times pertinent, Fuel Fabricators and Indiana
Steel and Fabricating Conpany were m ne operators and statutory
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agents within the nmeaning of section 3(d) and (e) of the M ne
Safety Law. 30 U.S.C. [0802(d) and (e).

2. At the time the violations alleged occurred, Fue
Fabricators, the owner-operator, had overl apping control over and
supervisory responsibility for conpliance with the Mne Safety
Law at the site of the preparation plant in question

3. Except as indicated, at the time the violations alleged
occurred, Indiana Steel, the builder-operator, had overl apping
control over and supervisory responsibility for conpliance wth
the Mne Safety Law at the site of the preparation plant in
guesti on.

4. The stipulated and undi sputed (FOOTNOTE. 2) facts show Fue
Fabricators and Indiana Steel were jointly and severally |iable
for the condition set forth in Ctation No. 846927.

5. The stipulated facts show Fuel Fabricators and its
el ectrical contractor and statutory agent, Meyer Brothers of
Phi | i psburg, Pennsylvania, were responsible for the electrica
equi prent violations found in Citations Nos. 846929, 846930,
846931 and 846932.

6. The stipulated facts show I ndiana Steel had no
responsibility for creation or abatenent of the conditions on the
el ectrical equipnent.

Concl usi ons of Law

1. The claimthat the construction site and the
construction activity at the new coal preparation plant were not
subject to regulation under the Mne Safety Law is wthout nmerit.
I find Congress intended to subject the construction activity
i nvol ved in building the new plant to MSHA jurisdiction and
regulation fromthe time the first mner-enployees entered the
site to commence work on the new plant. The fact that Fue
Fabricators failed to file an identity report within 30 days
after it opened the nmne site was no ground for denyi ng MSHA
jurisdiction to regulate that activity. The express terns of the
Act as well as its legislative history show Congress intended
coverage of the Mne Safety Law to be as broad as the
constitutional power conferred by
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the Conmerce Clause. United States v. Dye Construction Conpany,
510 F.2d 78, 83 (10th G r. 1975). The objective was to nake

maxi mum use of the commerce power to inprove occupational safety
and health in the Nation's mnes and to avoid the disruptions to
production that inpede and burden conmerce. Charles T. Sink

Dkt. No. HOPE 75-679 (Dept. of Int., OHA, OALJ, May 19, 1975),
aff'd. 1 MBHC 1362 (1975); Secretary v. Shingara, 1 MSHC 1450
(MD. Pa. 1976); Marshall v. Bosack, 1 MBHC 1671 (E.D. Pa. 1978);
Energy Fuel Nuclear, Inc., 1 MSHC 1747 (1979); Sun Landscapi ng &
Supply Co., 1 MBHC 2444 (1980).

Congress, has plenary power to regulate activities in and
affecting interstate commerce and in this instance has
specifically determ ned that the construction of structures and
facilities including "customcoal preparation facilities" that
are "to be used in" the processing of coal to be sold either
locally or in interstate cormerce is an activity subject to
regulation. [0O3(h)(1) of the Mne Safety Law. 30 U S.C. O
802(h)(1). Cases cited, supra. See also, Texas Uilities
Cenerating Conmpany, 1 MBHC 2091 (1979); Heart of Atlanta Mtel v.
US., 379 U S 241 (1964); Katzenbach v. MCung, 379 U.S. 294
(1964); Wckard v. Filburn, 317 U S 111 (1942). As the
stipulated facts and the reasonabl e i nferences to be drawn
t herefrom show, there was apparently a steady flow of
construction nmaterials to the mne site fromthe tinme Indiana
Steel began its construction of the $17,000,000 facility.
find, therefore, there was a direct nexus between the
construction activity at the mne site and the fl ow of goods and
materials in comrerce. United States v. Dye Construction
Conmpany, supra. | also find that even if all of the construction
materials used in the new plant were produced and purchased
wholly within the state of Pennsylvania the business of building
coal preparation plants is a class of activity the cumul ative
effect of which clearly affects interstate comerce. Usery v.
Lacy, 628 F.2d 1226 (9th Cir. 1980); Godwin v. OSHRC, 540 F.2d
1013 (9th Cr. 1976) and cases cited supra.

2. As the foregoing shows, Fuel Fabricators' suggestion
that the Act does not apply until the coal preparation plant

becomes operational, i.e., actually processes coal for sale in or
affecting conmerce is also without nerit. Texas Uilities
Cenerating Conmpany, supra; Energy Fuel Nuclear, Inc., supra. In

enacting the Act, Congress made a specific finding that "the

di sruption of production and the |oss of inconme to operators and
mners as a result of coal or other mne accidents or
occupational |y caused di seases unduly i npedes and burdens
commerce.” 30 U S.C. 0O801(f). Thus, Congress has determ ned
that a class of activity, unsafe m ne operations,
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i ncl udi ng construction operations has a substantial econonic
effect on commerce. | conclude therefore that the construction
activity that precedes production activity at the mne site in
guestion is included in the class of activity that as a matter of
| aw affects interstate comerce. This coverage | find is

consi stent with the congressional purpose to reach as broadly as
constitutionally perm ssible working conditions and practices in
the nation's mnes, since nonuniform coverage woul d gi ve unsafe
enpl oyers a conpetitive advantage. The "substantial economc
effect” test makes irrel evant any determ nation of what is "in"
or "out" of the "current of commerce"”. United States v.
Wightwood Dairy Co., 315 U. S. 110, 119 (1942). An activity that
takes place wholly intrastate may be subjected to congressiona
regul ati on because of the activity's inmpact in other
states--regardl ess of whether the activity itself occurs before
or during or after interstate novenent. United States v. Rock
Royal Cooperative, Inc., 307 U S. 533, 569 (1939). Accord:
Shreveport Rate Cases, 234 U. S. 342 (1914). As the Suprene Court
has noted: "There is a basis in |logic and experience for the
concl usi on that substandard | abor conditions anong any group of
enpl oyees, whether or not they are personally engaged in conmerce
or production, may lead to strife disrupting an entire
enterprise.” Maryland v. Wrtz, 392 U S. 183, 192 (1968). See

al so, Perez v. US. 402 U S 146 (1971); Marshall v. Bosach,
supra; Marshall v. Kraynak, 1 MSHC 1685 (WD. Pa. 1978); Godw n
v. OSHRC, supra; Usery v. Lacy, supra; Island County H ghway
Dept., 2 MsSHC 1174 (1980); Ogle Co. Hi ghway Dept., 2 MSHC 1255
(1981).

3. Under the Mne Safety Law, Fuel Fabricators, the
owner - operator, and its independent contractors Indiana Steel and
Meyer Brothers were responsible for mne safety hazards which
they either created or had responsibility for abating at the new
preparation plant. dd Ben Coal Conpany, 1 MSHC 2177 (1979),
aff'd, unpublished order, (D.C. G r. Decenber 9, 1980), see, 2
MSHC 1065; Republic Steel Corporation, 1 MSHC 2002 (1979); A B.C
v. Andrus, 581 F.2d 853 (D.C. Cir. 1978); BCOA v. Secretary, 547
F.2d 240 (4th Gr. 1977); S. Rpt. 95-181, 95th Cong., 1st Sess.
14 (1977).

4. In the execution of their responsibility for enforcenent
of the Act, the Secretary and the Comm ssion are authorized to
assess and to apportion or allocate civil penalties between
i ndependent contractors and owner-operators. In the exercise of
its adjudicatory oversight power, the Conmm ssion has the ultimate
authority to determ ne de novo the allocation of responsibility
for contested violations. BCOA v. Secretary, supra at 247; N SA
v. Marshall, 1 MSHC
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2033, 2040-42 (3rd Gir. 1979); Ad Ben, supra; Secretary v.
Morton Salt, Dkt. CENT 80-59-M Order On Motion To Dismiss
Third-Party Petition, dated April 14, 1980, review denied, 2
FMSHRC (May 1980); 45 Fed. Reg. 44,497 (Ceneral Enforcenent
Policy for Independent Contractors); 30 C.F.R [45.2(c).

5. The stipul ated and undi sputed facts show Fue
Fabricators and Indiana Steel shared functional control over the
area involved in the violation cited in Ctation No. 846927 in
that the latter was responsible for placing the conbustible
debris within 25 feet of the flammble |iquid storage tank and
the former for renoval of the sane. | conclude that by entering
into a joint arrangenent and responsibility for accunul ati on and
renoval of the debris these parties shared equal responsibility
for conpliance and for the violation that admttedly occurred.

6. Based on an independent eval uation and de novo revi ew of
the circunstances including the gravity (low) and the negligence
(slight), I find, after taking into account the other statutory
criteria, that the amount of the penalty warranted is that
recommrended by MSHA, nanely, $130, one half of which is assessed
agai nst Fuel Fabricators and the other half agai nst |ndiana
Steel . (FOOTNOTE. 3) The violation will be recorded as part of the
prior history of both operators.

7. The stipulated facts show the four electrical violations
were perpetrated as the result of actions by Fuel Fabricators
and/or its electrical contractor Meyer Brothers. The undi sputed
facts show I ndiana Steel had neither functional nor supervisory
responsibility for these violations. While the owner operator is
automatically responsible for violations by its independent
contractors, | can find nothing in the law or its underlying
policy that makes independent buil der-operators vicariously
liable for violations by owner-operators and ot her contractors
wor ki ng on the sanme site in the absence of a showing that with
t he exercise of due diligence the general contractor should have
been aware of the violation and taken realistic action to abate
the sane in order to protect its own enpl oyees or subcontractors.
Conpar e, Anni ng-Johnson Co. v. OSHRC, 516 F.2d 1081 (7th Cr.
1975); Grossman Steel & Al uminum Corp., 4 OSHRC, BNA, 1185 (1975)
with Central of Georgia RR v. OSHRC 576 F.2d 620 (5th Cr.
1978).
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8. | note that the contract between Fuel Fabricators and
I ndi ana Steel expressly limts the latter's responsibility for
i ndemmi fi cation of Fuel Fabricators to violations conmitted by
I ndiana Steel or its subcontractors. Thus, in addition to the
fact that Fuel Fabricators was not at liberty to contract out its
statutory responsibility as owner-operator, so also, it may not
seek to have the Conm ssion inpose a duty of contribution or
i ndemmi fication where there is no basis in fact for finding the
i ndependent contractor jointly or severally liable. | realize
that the right to indemification may arise w thout agreenent and
by operation of law to prevent a result which is regarded as
unfair or unjust. This remedy, however, it limted to
i ndermi tees who are personally free fromfault such as where an
owner -operator is held vicarously liable for the violations of a
cul pabl e i ndependent contractor. W Prosser, Handbook of the Law
of Torts, [O51 at 310-311 (4th ed. 1971).

9. Wile it mght have been |l ogical for MSHA to charge
Meyer Brothers as well as Fuel Fabricators with the four
electrical violations, this is no defense to Fue
Fabri cat ors. (FOOTNOTE. 4) The fact that another enployer may be
jointly responsible is irrelevant to a finding of violation by the
enpl oyer actually cited. Central of Georgia RR v. OSHRC
supra, 576 F.2d 625.

10. Based on an independent eval uation and de novo review
of the circunstances, | find Fuel Fabricators and not Indiana
Steel was responsible for the four electrical violations.
further find that in each instance the gravity was | ow and the
negl i gence ordinary and after taking into account the other
statutory criteria the anount of the penalty warranted for each
violation is that recommended by MSHA, nanely:

Ctation Anpunt
846929 $122
846930 140
846931 66
846932 140

ORDER

Accordingly, it is ORDERED
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1. That Fuel Fabricators' notion to inplead third party
respondent or for summary decision is DEN ED

2. That Indiana Steel's notion to disnmiss is DENIED as to
Citation 846927 and ot herwi se GRANTED

3. That the Secretary's notion for sunmary deci si on agai nst
Fuel Fabricators is GRANTED I N PART and ot herw se DEN ED

4. That for the five violations found, Indiana Steel pay a
penalty of $65 and Fuel Fabricators a penalty of $533 on or
bef ore Wednesday, June 30, 1981 and that subject to paynment the
captioned matter be DI SM SSED

Joseph B. Kennedy

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

At the hearing, Indiana Steel declined an evidentiary

hearing to dispute the facts set forth in the stipulation or to
brief its claimthat the Comm ssion is w thout authority to
determ ne de novo the "responsi ble operator” in a
mul ti-respondent penalty proceedi ng.

~FOOTNOTE_TWOD

VWhere the parties fail to show there is a disputed
i ssue of fact, it is unnecessary to hold an evidentiary hearing.
Costle v. Pacific Legal Foundation, 445 U. S. 198 (1980).

~FOOTNOTE_THREE
At the hearing, Indiana Steel agreed to drop any
further contest of this violation and to pay a penalty of $65.00.

~FOOTNOTE_FQOUR
Meyer Brothers was not cited because its presence at
the site had | ong since been term nated.



