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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. KENT 81-12
PETI TI ONER Assessnent Control No
V. 15-12272- 03002
Pl KEVI LLE COAL COVPANY,
RESPONDENT Chi sholm M ne No. 2
DECI SI ON

Appear ances: CGeorge Drumming, Jr., Esq., Ofice of the Solicitor
U S. Departnent of Labor, for Petitioner
John M Stephens, Esq., Stephens, Conbs & Page,
Pi kevill e, Kentucky, for Respondent.

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to a notice of hearing i ssued March 12, 1981, a
hearing in the above-entitled proceeding was held on May 7, 1981
in Prestonsburg, Kentucky, under section 105(d) of the Federa
M ne Safety and Health Act of 1977, 30 U S.C [10815(d).

After the parties had conpleted their presentations of
evi dence, | rendered the bench decision which is reproduced bel ow
(Tr. 84-95):

This hearing involves a Proposal for Assessnent of
Cvil Penalty filed on Novermber 21, 1980, by the
Secretary of Labor in Docket No. KENT 81-12, seeking to
have a civil penalty assessed for an alleged violation
of 30 CF.R [75.1101 by Pikeville Coal Conpany.

The issues in a civil penalty case are whether a
violation of the mandatory safety standards or the Act
occurred and, if so, what penalty should be assessed,
based on the six criteria set forth in Section 110(i)
of the Federal Mne Safety and Health Act of 1977. |
shall first make sone findings of fact.

1. On June 9, 1980, Inspector Kellis Fields nmade an

i nvestigation at the ChisholmNo. 2 Mne of the

Pi kevill e Coal Conpany. At that time, he exam ned the
belt drive, located on the surface, for the underground
belt conveyor which extended up the No. 4 entry. He
observed that there was no fire suppression system on
the belt drive, and he therefore issued Citation No.
722892 alleging a violation of section 75.1101. The

| anguage in that citation reads as follows: "Deluge
type water sprays or foam generators were not provided
for the main belt conveyor drive that is installed
within 25 feet of the No. 4 portal drift opening of the
south side mains." Subsequently,
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on June 18, 1980, the inspector issued a nodification of
that citation in which he inserted the words, "intake air"
between the word "portal”™ and "drift opening,"” so that the

| anguage woul d read that the belt drive did not have
"installed within 25 feet of the No. 4 portal intake air",
etc., the proper fire suppression systemrequired by section
75.1101.

2. At the hearing, the inspector explained that the
reference in his citation to the 25-foot distance from
t he highwall had been alleged in the citation because
the inspector's manual provided sonme guidelines for the
requi renent of application of section 75.1101 to
surface belt drives, and those guidelines provide that
the fire suppression systemis required if the belt
drive is within 25 feet of the portal

3. The inspector made it clear in his testinony that
whi l e he used the guidelines in the manual and nade the
measurenent to show that, in his opinion, he was
justified under the manual for citing a violation of
section 75.1101, he believed that he was citing
respondent for a violation of section 75.1101, not for
a violation of a guideline in a manual. Technically,
he said that he could cite respondent for a violation
of section 75.1101 even if the belt drive were a
thousand feet fromthe portal. |In other words, in his
opi nion, the distance fromthe portal is not rel evant
for finding a violation of section 75.1101

4. Respondent presented its safety director at the
ChisholmNo. 2 Mne as a witness. His nane is Charles
Dotson. M. Dotson presented as Exhibit A a diagram
showi ng that the No. 4 entry has an apron | ocated over
it with solid walls on each side of the apron to
support it, and he stated that when he neasured the

di stance fromthe coal rib itself to the belt roller
that he obtained a neasurenent of 38 feet 7 inches. He
al so said that, in his opinion, the manual requires the
nmeasurenent to be nmade to the belt roller, rather than
to the nmotor itself, that had been used as a point of
term nati on of measurenent when the inspector obtained
the distance of 25 feet fromthe notor on the belt
conveyor drive to the highwall. M. Dotson's Exhibit A
al so shows that if the neasurenent had been made from
the edge of the right wall facing the No. 4 entry of
the apron, it would have been a distance of 18 feet 8
inches to the roller at the notor. The inspector

obtai ned a distance of 15 feet when he made a
measurenent fromthe wall of the apron to the notor

The di stance between the notor itself and the roller is
two or three feet, and | think that the angle from

whi ch the two gentl emren made their measurenents
accounts for the remaining difference in the

masur enment s obtai ned by M. Dotson and I nspector

Fi el ds.



5. It was the inspector's opinion that any fire that
m ght start on the belt drive, even though it was

| ocated outside the mne could get into the No. 4
entry, which is also the belt line, and he said that
despite the fact that the belt |line contains what is
known as a neutral split of air, it does take air into
the mne fromoutside, and it does therefore carry
whatever is in the outside air, and if there were a
fire outside, it was his opinion that sone snoke from
the fire would be carried up the belt line, and that it
woul d be possible for the snoke to get into the intake,
and therefore, reach the working faces. He admtted
that if
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that were to occur, there would have to be sone problem
in one or nore curtains being out at the end of the belt
line, or between the belt line and the intake and return

6. M. Dotson presented as Exhibit B a diagram of the
ventilation systemin the ChisholmNo. 2 Mne and his
di agram shows that there are -- first of all there's a
check curtain just inby the No. 4 entry portal, and
that is supposed to keep all but a small amount of air
fromgoing up the belt line, and, of course, sone
oxygen has to be in the belt line in order to supply
life to the people who work along the belt line from
tinme to tine, or travel it. |In addition to the check
curtain at the intake or portal of the No. 4 entry,
there are other check curtains arranged just inby the
tail piece of the belt Iine, and those check curtains
prevent air fromthe belt Iine traveling to the face
O course, there is also a check curtain just outby the
belt tailpiece. Al of the protective check curtains
woul d prevent air fromgetting into the intake if the
air should be carrying snmoke froma fire fromthe
outside. As all parties agree, there would have to be
some kind of damage to the ventilation systemin order
for snmoke fromthe outside to be carried to the working
face up the No. 4 entry.

7. Fromthe standpoint of gravity, not only would it
be difficult for any snoke froma fire to get up the
No. 4 entry, but at the tinme the citation was witten,
there was already installed in the vicinity of the head
drive, about which we are talking, a large tank

contai ning water, and that tank is equipped with punps
and water lines so that if a fire had occurred on the
surface a person on the surface woul d have been able to
conbat the fire by the use of a hose attached to that
wat er supply.

8. M. Dotson testified that if the inspector had not
witten this citation that respondent woul d not have
installed a fire suppression systemusing water on this
belt drive on the outside. In fact, the citation was
abated by the installation of a dry chem cal system
because M. Dotson said that outside the mne the

del uge water system referred to in section 75.1101
woul d not have been appropriate because it woul d have
frozen in the wintertinme and woul d have becone

i noperati ve.

| believe that those are the principal facts that
shoul d be controlling in a decision in this case.
Respondent makes two primary argunents with respect to
this notice of violation. First of all, M. Stephens
for respondent, has argued that the facility here, the
belt drive, is on the surface of the mne, and that
section 75.1101 clearly is a portion of the regul ations
which is designed to apply to underground m nes, and he



argues that it was inproper to cite a belt drive on the
surface for a violation of a safety standard which
clearly applies only to underground facilities. M.
Drumm ng, on behalf of the Secretary of Labor, contends
with respect to that argunent, that the belt conveyor

i nvol ved definitely extended underground, and therefore
t he underground portion couldn't work if it didn't have
a drive | ocated somewhere, and even though the drive
happened to be on the surface, that that drive was an

i ntegral part of
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an underground belt conveyor system and therefore was
appropriately cited under a section of the regul ations
which is applicable to underground m nes.

| amin synpathy with M. Stephens' position and

think there is alot of nerit to his argunment here, but
I have for 8 years been applying that section to
underground belt drives, even though sone of those belt
drives have been | ocated on the surface, and | have
taken the position that M. Drumm ng takes in this
case, which is that since this belt drive is an
integral part of that first flight of the belt conveyor
t hat goes underground, there is no way that we can
exenpt the belt drive on this portion of the conveyor
belt fromthe underground provisions of the
regul ati ons. Therefore, | agree that it is appropriate
for section 75.1101 to be cited in connection with a
belt drive which is |ocated on the surface.

We then cone to M. Stephens' other argument, or at

| east one of his other argunents, and that is, he says
t hat al though he doesn't |ike certain portions of the
manual because they also refer to application of
section 75.1101 to surface facilities, he says that as
a matter of fact, if you are going to follow the
manual , that this particular belt drive was farther
fromthe portal than 25 feet and, therefore, that

I nspector Fields was not really follow ng the

gui del i nes when he cited section 75.1101

As to whether Inspector Fields followed his guidelines
depends in large part on how you | ook at the
nmeasurenents of the two individuals who were w tnesses
inthis case. | think we nust get back to the fact
that the possibility of any snoke goi ng underground
woul d depend on that snoke going into the No. 4 entry,
and to get into the No. 4 entry, the snoke has to pass
by the two supports of the apron, which are on the

out side of the mne, and which really are the begi nning
of the No. 4 entry. So, if you considered the belt
drive to be within the 25-foot distance required by the
manual , then even under M. Dotson's neasurenents, the
belt drive would be within 25 feet of the No. 4 portal
Consequently, | think that the manual woul d have been
conmplied with in this instance, even if that were
necessary.

I think, however, that | have to agree with M.
Drummi ng and I nspector Fields that we're here dealing
with a citation of a regulation and not with a policy
in a manual. The Commi ssion stated in Secretary of
Labor v. A d Ben Coal Conmpany, 2 FMSHRC 2806 (1980),
that failure to follow a manual by itself is not a
sufficient basis for vacating a notice of violation or
a citation. The Conmission held in that case that such
instructions are not officially promul gated and do not



prescribe rules of |aw binding upon an agency. So, |
woul d say, if | were confronted with a choice here
where the inspector is required to follow the manual
down to the last inch in order for himto cite section
75.1101, | would not say that he has to follow the
manual . Therefore, even if the neasurenents didn't cone
within the 25-foot provision, | would, and do, hold
that it is not necessary for himto follow the manual
in order to cite a violation of section 75.1101.
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| believe that | have taken care of the basic |ega
argunents that M. Stephens has made, and havi ng found
that those argunments should not prevail, | find that a
violation of section 75.1101 occurred.

Havi ng found that a violation occurred, it is now
necessary to assess a civil penalty based upon the six
criteria. The parties have stipulated that Pikeville
Coal Conpany is subject to the Act and that | have
jurisdiction to hear and decide the case, and that
respondent operates the ChisholmNo. 2 Mne. It has
al so been stipulated that respondent is a |large
operator, that respondent would not be adversely
affected by the assessnent of a civil penalty, and that
its ability to continue in business would not be
adversely affected by paying a civil penalty. Those
stipulations cover two of the criteria that have to be
consi der ed.

It has been stipulated as to a third criterion, that
respondent denonstrated a good-faith effort to achieve
rapid conpliance. As to a fourth criterion, history of
previous violations, it was stipulated that respondent
has not previously been cited for a violation of
section 75.1101.

The remaining criteria to be considered are negligence
and gravity. As to negligence, M. Dotson stated that
he thought that there was al nbst no possibility that
snoke fromany fire on the outside could get up this
No. 4 entry where it woul d endanger anyone wor ki ng
underground, and he stated for that reason, the company
interpreted, and he interpreted, section 75.1101 as not
being applicable to this belt drive. |In addition to
the ot her reason that has al ready been given, nanely,
that the belt drive was on the surface, section 75.1101
was, in his opinion, not applicable because the belt
drive was nore than 25 feet fromthe drift opening, and
was subject to freezing in winter. All these factors,
in his opinion, made this belt drive exenpt from having
to have an automatic fire suppression systemon it.

Mor eover, he pointed out that sonmeone had to be
stationed on the surface, in the vicinity of this belt
drive, and was stationed on the surface; that all the
enpl oyees in this conpany, both those stationed on the
surface and assigned to work underground, a e trained
to apply fire-fighting equi pment and net hods and,

t herefore, could have fought any fire that m ght have
devel oped. They coul d have done so through the use of
the fire hose and other facilities on the surface.
Consequently, | cannot find that Respondent was
negligent in having violated section 75.1101 under

t hose conditions.

As to the criterion of gravity, | have al ready
indicated in ny findings of fact above that there was



al nrost no probability that any snoke froma fire on the
belt drive would have gone underground and woul d have
been a hazard to anyone wor ki ng underground. In view
of the fact that soneone was on the surface at al

times, it is very likely that any fire that m ght have
started woul d have been seen as soon, or about as soon
as an automatic systemcoul d have taken affect. It
shoul d be pointed out also that the conpany installed a
dry chemical systemso that it would work in any kind
of weather regardl ess of freezing tenperatures.
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Coal

In addition to that, I mght say that |1've had severa
cases involving Pikeville Coal Conpany, and it is a very
safety-oriented conpany. It does try to see that hazards

are reduced around its mne and | think it has an excel |l ent
reputation in that regard.

Because of all the aforestated extenuating factors and

circunstances, | believe that a civil penalty in this
i nstance should be the minimumpermtted by the Act.
Therefore, | assess a civil penalty of $1.00.

VWHEREFORE, it is ordered:

Wthin 30 days fromthe date of this decision, Pikeville
Conmpany shall pay a civil penalty of $1.00 for the violation

of section 75.1101 alleged in Gtation No. 722892 dated June 9,

1980.

Richard C. Steffey
Admi ni strative Law Judge



