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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH

ADM NI STRATI ON ( MSHA) , DOCKET NO CENT 79-059-M
PETI TI ONER DOCKET NO CENT 79-211-M
DOCKET NO CENT 79-300-M
V. DOCKET NO CENT 79-361-M
DOCKET NO DENV 79-531-M

CAPTI OL AGGREGATES, | NC., (Consol i dat ed)
RESPONDENT DOCKET NO CENT 80-192-M

DOCKET NO. CENT 80-213-M
(Consol i dat ed)

M NES: Capitol Cenent
Quarry & Plant and Del
Rio Pit and Pl ant

DECI SI ON

Appear ances: Sandra Henderson, Esq., Ofice of the Solicitor United
States Department of Labor, 555 Giffin Square Building
Dal | as, Texas 75202
For the Petitioner,

Robert W Wichsnuth, Esq., KELFER, COATNEY & WACHSMUTH,
311 Bank of San Antoni o, One Ronmna Pl aza, San Antoni o,
Texas 78205 For the Respondent,

Richard L. Reed, Esqg., JOHNSON, KRQZ & VI VES, 2600 Tower
Life Building, San Antoni o, Texas 78205 For
t he Respondent .

Bef or e: Judge Virgil E. Vail
Admi ni strative Law Judge

The above-captioned civil penalty proceedi ngs were brought
pursuant to section 110(a) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. 0801 et seq., (hereinafter referred to as
"the Act"). The violations were charged in 8 citations issued to
the respondent follow ng inspections at the respondent’'s Capitol
Cement Quarry and Plant and Del Rio Pit and Pl ant.

Prior to the presentation of evidence in the above cases,
the parties entered into a stipulation wherein specified
citations would be settled subject to a ruling on the issue
rai sed by the respondent as to whether the Federal Mne Safety
and Health Administration had jurisdiction over the
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respondent's two mnes involved herein. The parties stipul ated
to certain facts, presented oral argunents and submitted briefs
in support of their respective positions on the question of
jurisdiction.

I. Issues

1. \Whether respondent’'s mnes involved herein are subject
to the Act under 30 U.S.C. 0803 (Supp. 1977), and

2. \Wet her respondent viol ated standards of the Act.
[1. Jurisdiction

The respondent argues that the products fromits mnes are
not sold out of state and do not otherw se affect interstate
commerce, and therefore its nmnes are not subject to regul ation
under the Federal M ne Safety and Health Act of 1977, 30 U.S.C. [O
803 (Supp. 1977).

The petitioner argues that a de m nus effect or even purely
intrastate activities may be found to affect interstate commerce.

The undi sputed and stipul ated facts show that of over 200
customers to whomrespondent sells its products there is one
custoner, the State of Texas, to which sales are used for the
pur pose of highway construction, within the state of Texas. That
it only sells within the feasible shipping and market area of the
respondent, which is a 200 mle radius of the plant in San
Antoni o, Texas. Further, of the 200 custoners to whom respondent
sells, there are three customers who have requested that their
billings be sent to an out-of-state address, but whose products
are shipped within the 200 mile radius of respondent’'s plant and
that no materials fromthe respondent's plants were shi pped
outside the state of Texas (Tr. 22-26).

Section 4 of the Act provides: "Each coal or other mne
t he products of which enter Conmerce, or the operations or
products of which affect Commerce, and each operator of a mne
and every mner in such mne shall be subject to the provisions
of the Act."

Section 3(b) of the Act defines "Comerce" as "trade,
traffic, comrerce, transportation, or conmunication anong the
several States, or between a place in a State and any pl ace
out side thereof, or *** between points in the sane State but
t hrough a point outside thereof.”

| conclude that respondent's nmine operations cone within the
Conmer ce coverage of the Federal Mne Safety and Health Act of
1977. The material mned by the respondent is used for
construction of highways in the State of Texas which are used in
the regul ar streamof interstate commerce. Hi ghway construction
and mai nt enance have been held to be within interstate coverage
of Federal statutes. See N.L.R B. v. Custom Excavating Inc., 575
F. 2d 202 (7th Gr. 1978).



In Fry v. United States, 421 U.S. 542, 547 (1975), The
Supreme Court said, "Even activity that is purely intrastate in
character may be
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regul ated by Congress, where the activity, conbined with Iike
conduct by others simlar situated, affects conmerce anpng the
States or with Foreign Nations." See Heart of Atlanta Mdtels,
Inc. v. United States, 379 U S. 241, (1964); Wckard v. Filburn
317 U.S. 111, (1942). In the oft-quoted case of Wckard v.

Fil burn, supra, the Suprene Court held that wheat grown by an

i ndi vidual farmer for his own consunption is subject to federa
regulations if it exerts a substantial econom c effect on
interstate commerce. The Court said that, even though the
farnmer's contribution to the demand for wheat may be trivial
that is "not enough to renmobve himfromthe scope of federa
regul ati ons where, as here, his contribution taken together wth
that of many others sinmlarly situated, is far fromtrivial." At
p. 127.

In considering the narrow set of facts subnmitted in this
case, that is the use of materials for state highways, the use of
t he governnment postal systemfor transporting the billings to
addresses of custoners outside the State of Texas, and use of
materials by over 200 custonmers within the State of Texas, | find
that the respondent's mines' products affected commerce, and as
such, are subject to the Act.

1. Settlement Proposals
CENT 79-211-M

At the hearing, the parties stated that they had agreed to
settle the two Citations nos. 169799 and 169800 whi ch invol ve
citations issued at the Del Rio Pit and Plant and are contai ned
in DOCKET No. CENT 79-211-M The agreenent for settl enent
provided that Citation no. 169799, with a proposed penalty
assessnent of $12.00, be reduced to $8.00 and that G tation no.
169800 with a proposed assessnent of $22.00 be reduced to $17. 00,
subject to ny ruling on the jurisdictional issue. Having ruled
that the mines are covered under the Act, and havi ng consi dered
t he proposed settlenent and the six criteria as set forth in
Section 110(i) of the Act, | conclude the proposed settlenents
shoul d be approved.

CENT 79-59-M

The Secretary noved at the hearing to vacate Citation no.
169732. The reason given for vacating this citation was a belief
that the evidence would not support the charge. Citation no.
169732 is therefore vacated.

CENT 79-361-M CENT 80-213-M CENT 80-192-M

At the hearing the parties agreed, subject to ny ruling on
the jurisdictional nmatter, that the Secretary would vacate
Citation no. 169476 (Docket No. CENT 79-361-M and respondent
woul d pay the full amount of the proposed penalty assessnents for
Ctation no. 170993 (Docket No. 80-213-M in the anount of $36.00
and Citation no. 170913 (Docket no. 80-192-M in the anount of
$44.00. After reviewing the record, the statenents of counsel



and considering the six criteria of section 110(i) of the Act,
and further, based on ny ruling that the m nes involved herein
are subject to the jurisdiction of the Act, | approve the notion
vacating Citation no.
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169476 and the proposed settlenment of G tation no. 170993 and
170913 for $36.00 and $44.00 respectively.

CENT 79-300- M

The parties entered into a stipulation at the hearing
regarding Citation no. 170405 which alleges a violation of 30
C.F.R 56.9-22. Said standard provides that, "Berns or guards
shal |l be provided on the outer bank of el evated roadways."

The parties agreed that there was no di spute regarding the
facts surrounding the issuance of Citation no. 170405 but the
respondent contested whether the standard, alleged to have been
violated, applied in this instance. The parties stipulated to
the facts and then argued the application of said facts to the
law in their post-hearing briefs. A decision in this matter was
al so contingent upon nmy ruling on the jurisdictional issue.

Citation no. 170405 reads, in part, as follows: "The
el evated ranp leading to the solid fuel |oading hopper was not
equi pped with a bermor guard creating a hazard for the operator
on the front end | oader in case of running off the ranp.”

The stipulated facts are as foll ows:

1. The length of the ranp involved was approximately thirty
feet.

2. The height of the ranp at the highest point was
approxi mately four feet.

3. The ramp was only used by a caterpillar front-end
| oader, or that was the only piece of equipnment that used it.

4. The ranp in question was used for dunping solid fuel in
the formof petroleumcoke into a solid fuel |oading hopper
(Tr. 8).

In the respondent’'s post-hearing brief, he argues that the
only question presented here is whether a ranmp constitutes an
"el evated roadway" within the neaning of the standard cited by
the Conpliance Oficer (p. 14). Al though respondent later in his
post-hearing brief raises the issue that evidence as to the |ack
of bernms on the ranp was not included in the stipulation. |
di scard his argunment, as the transcript of the hearings indicates
the parties understood and agreed that the only issue to be
deci ded was "(w) hether the ranp involved is an el evated roadway
within the interpretation of the cited standard.”™ (Tr. 8). This
statenment was nade by the attorney for the respondent and he is
bound by such a representation. |If he wi shed to raise the issue
of whether there were berns on the ranp the hearing woul d have
been the proper tine to do it.

The evidence as stipulated to shows the "ranp" invol ved
herein was approximately thirty feet |ong, four feet high at the
hi ghest point and
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used by a front-end | oader to dunmp solid fue

hopper. (Tr

The standard, 30 C.F.R 56.9-22,
requi ring berns or guards.
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r oadways"
"r oadways"
strip of

. 8).

physically altered."

A "road"

vehi cl es,

i s defined as:
persons and aninmals ...

"An open way or
a private way."

into a | oadi ng

refers to "el evat ed
The definition of
Dictionary is:

"A

public passage for

In the reference to area travelled by the front end | oader

herein the parties,

briefs,

way':
anot her . "

at the hearing and in their
referred to the structure as a "ranp."
Col l egiate Dictionary (1979 Ed.) defines "ramp" as:
as a sloping | ow wal k or
(enphasi s added) .

post - heari ng

Webster's New

roadway | eadi ng from one | evel

"a sl oping

to

In view of the above and the fact that this "ranp" was used
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I find that the so called "ranp” was a "roadway" as described in
t he standard.

The respondent argues that the standard requires only
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Respondent rai ses several |egal and factual issues concerning the
validity of the citation. It is not necessary to address al
those argunments in order to determ ne whether or not the citation
shoul d be affirned.

M. Haupt testified that he took a sound | evel reading of
the | oader, and since the reading was very high, he decided to
sanmpl e the noise | evel of the operator. A DuPont D100 dosi neter
was used in conducting the eight hour test. (Tr. 34). The
i nspector stated that the readout was 168% of the allowable 100%
| evel , or approximately 93.5 to 94 dBA. (Tr. 42).

On cross exam nation M. Haupt testified that he had
received the dosinmeter fromthe district office in Dallas. He
was uncertain as to how |l ong he had had it, although it had been
at |l east one year. The dosineter had been calibrated before it
was sent to himand had not been calibrated since that tine.

(Tr. 50). Furthernore, he tesitifed that he did not know how | ong
it had been since the calibration had been checked prior to the

i nspection. (Tr. 51). He stated, however, that the calibration
was checked on a nmonthly basis. (Tr. 51 & 63).

In the case of Secretary of Labor v. Maudlin Construction
Conpany CENT 80-114-M (Decenber 18, 1980), | held that dosineters
must be calibrated i mediately prior to testing, in order to
assure accurate test results. The facts in that case and the one
now under consideration are for all practical purposes identical
The burden of proving the accuracy of the test results is with
the Petitioner. The record is void of any facts that would
persuade nme to depart frommnmy previous position

Therefore, Petitioner having failed to prove the accuracy of
the test results, the citation is vacated and the case di sm ssed.

CRDER

CASE CI TATI ON NO FI NAL DI SPOsSI Tl ON

CENT 79-59-M 169732 Vacat ed
CENT 79-211-M 169799 $ 8.00

169800 $17. 00
CENT 79-300-M 170405 $52. 00
CENT 79-361-M 169476 Vacat ed
DENV 79-531-M 169704 Vacat ed
CENT 80-192-M 170913 $44. 00
CENT 80-213-M 170993 $36. 00

It is hereby ORDERED that Respondent pay the penalties
totaling $157.00 within forty (40) days fromthe date of this
deci si on.

Virgil E. Vai
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAASAAAAL
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56.5-50 (b) Wen enpl oyees' exposure exceeds that listed
in the above table, feasible adm nistrative or engineering
controls shall be utilized. |If such controls fail to reduce
exposure to within perm ssible | evels, personal protection
equi prent shall be provided and used to reduce sound |levels to
within the levels of the table.



