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On June 5, 1980, an inspector for the Mne Safety and Health
Admi ni stration (MSHA) issued a conbined order of wthdrawal and
citation to the Royal Coal Conpany (Royal) for the face area of
an under ground sl ope bei ng sunk by enpl oyees of an independent
contractor, Cowin and Conpany, Inc. (Cowin), at Royal's C arenont
Ceaning Plant. The order of w thdrawal was based upon the inspector's
finding of an inmm nent danger under section 107(a) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0801 et seq., the
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"Act."(FOOTNOTE. 1) The citation was issued under the provisions of
section 104(a) of the Act.(FOOTNOTE.2) The order and citation alleged
a violation of Royal's slope construction plan under the mandatory
standard at 30 C.F. R [077.1900-1. Neither the order nor the
citation were contested under the provisions of section 107(e) (1)
and 104(a) of the Act, respectively. Local Union 6003, District

29 of the United M ne Wirkers of America (UMM, thereafter filed
a conpl ai nt under section 111 of the Act agai nst Royal and Cow n
for conpensation to mners idled by the order. That conplaint

was tinmely answered. On Novenber 26, 1980, MSHA filed a proposa
for assessnment of civil penalty against Royal for the cited

viol ation of the mandatory standard and Royal thereafter answered
timely under the provisions of section 105(d) of the Act. The
conpl aint for conpensation and the civil penalty proceeding were
thereafter consolidated under Commi ssion Rule 12, 29 CF.R O

2700. 12, and hearings in the consolidated cases were held in

Charl eston, West Virginia, comencing February 2, 1981

The general issues before me are: (1) whether Royal failed
to conply with the nandatory standard cited in the order and
citation at bar, and, if so, the appropriate civil penalty to be
paid for the violation; and (2) the amount of conpensation due to
the mners idled by the order in question

Royal and Cowi n concede that the imm nent danger order
issued in this case on June 5, 1980, and term nated on June 18,
1980, was not contested under section 107(e)(1) of the Act and
that it therefore had becone final. Mreover, within the
framework of the first part of section 111 of the
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Act, (FOOTNOTE. 3) Royal and Cowi n concede that the miners idled on
the shift in which the order was issued are entitled to ful
conpensation for the balance of that shift at their regular rate
of pay and that the mners idled on the next working shift are
entitled to 4 hours' conpensation at their regular rate of pay.
The di spute over conpensation here at issue concerns the second
part of section 111. That part reads as foll ows:

If a coal or other mine or area of such mne is closed
by an order issued under * * * section 107 of this
title for a failure of the operator to conply with any
mandatory health or safety standards, all mners who
are idled due to such order shall be fully conpensated
after all interested parties are given an opportunity
for a public hearing, which shall be expedited in such
cases, and after such order is final, by the operator
for lost tine at their regular rates of pay for such
time as the mners are idled by such closing, or for 1
week, whichever is the |esser.

Moti ons by UMM for Summary Deci si on

In notions for summary decision filed before and during
hearing, the UMM argued that the section 107(a) order and the
section 104(a) citation becanme final upon the Respondents
failure to contest them under the provisions of sections
107(e) (1) and 105(d) of the Act, respectively. It further
mai nt ai ned that since the issues that could have been litigated
in a contest of this order and citation incorporated all of the
essential issues to be decided in a section 111 conpensation
proceedi ng those issues could not now be relitigated (presumably
under the doctrines of res judicata and coll ateral estoppel).

The UMM argued that section 111 therefore nandated a sunmary
deci sion, without the necessity of a hearing, that conpensation
be paid to the idled mners for a full week. The UMM argued,
alternatively, that even if the issue of whether the operator
failed to comply with a nandatory standard survived the finality
of the order and citation, once the Judge nade a determ nation
(in ruling on Respondents' notion for summary deci sion di scussed,
infra), that the order at bar properly alleged a failure to
conmply with the mandatory health or safety standard there were no
further factual determ nations to be nade and a sunmary deci sion
should in any event be rendered without a hearing. |In other words,
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the UMM argues that since the order was "issued" for an all eged
violation of a mandatory standard there was then no need for a
hearing to determ ne whether or not there was, as a matter of
fact, any violation of the nandatory standard.

Both Cowi n and Royal admit that the section 107(a) i nm nent
danger order had becone final and do not seek review of the
order. They argue, however, that the essential question under
section 111 of whether that order was issued for a "failure of
the operator to conply with any nandatory health or safety
st andards" neverthel ess survived the finality of the order. The
UMM counters this argunent by claimng that the issue under
section 111 of whether the operator failed to conply with a
mandatory standard is identical to an essential issue that could
have been litigated in a contest of the validity of the section
104(a) citation. The UMM argunent continues that since the
Respondents failed to contest that citation within 30 days of its
i ssuance under section 105(d), that citation and the issues that
coul d have been raised in a contest of that citation becane fina
and were not subject to relitigation (again presunbably under the
doctrines of res judicata and coll ateral estoppel) in the
conpensati on case before ne.

The UMM argunents fail, however, on several grounds. Even
assum ng, arguendo, that the failure to tinmely contest the 104(a)
citation could serve to bar the subsequent litigation in a
section 111 conpensation case of an issue that mght properly
have been determ ned in that proceeding, it is undisputed that in
this case the 104(a) citation was in fact tinmely challenged under
t he provisions of section 105(a) of the Act, i.e., within 30 days
of notification to the operator of a proposed civil penalty. It
is immaterial that the operator did not al so contest the citation
within 30 days of its receipt under the provisions of section
105(d) of the Act. In either case, the validity of the citation
is properly at issue. Energy Fuels Corporation v. Secretary, 1
FMSHRC 299 (1979). Mbdreover, since the issue of whether the
operator has "failed to comply with any mandatory health or
safety standard,” is not a necessary issue to the determ nation
of the validity of a section 107(a) inmm nent danger w thdrawal
order, footnote 1, supra, it is apparent that there has in fact
been no prior determ nation of that issue.

In any event, | conclude that the litigation in this
conpensation case of the issue of whether the operator has
"failed to conply with any mandatory health or safety standard"
woul d not be barred by the doctrines of res judicata or
collateral estoppel even if both the 107(a) order and the 104(a)
citation had becone final for failing to tinely contest them
under applicable procedural or jurisdictional rules. Under res
judicata, only a final judgnment on the nerits bars further clains
by the parties or their privies on the sane cause of action
Allen v. MCurry, 445 U.S. 958 (1980). A judgnent on the nerits
is one based on the legal rights and liabilities of the parties
as distinguished fromnere matters of practice, procedure,
jurisdiction or form Fairnmont Al um num Conpany v. Conmi ssioner
222 F.2d 622 (4th Cr. 1955), cert. den., 350 U S. 838, reh



den., 352 U.S.
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913. Simlarly, collateral estoppel bars relitigation only of

i ssues actually decided in prior litigation. Mntana v. United
States, 440 U.S. 147 (1979). Since there had not been in any case
a prior judgnent on the nmerits of the order and citation at bar
the issues that could have been raised in previous litigation of
t hose docunents are not barred from consideration in this
conpensati on case under section 111

In addition, in enacting section 111 of the Act, Congress
provi ded specific guarantees that conpensation may be awarded
only "after all interested parties are given an opportunity for a
public hearing.” In order to conmport with these statutory
requirenents, it is clear that that opportunity for a public
heari ng nmust be renewed after the claimfor conpensation is filed
when the finality of the order and the questi on of whether that
order was issued for a failure of the operator to conply with a
mandat ory standard has not been previously determ ned or when one
of the respondents in the conpensati on case has not previously
had such an opportunity. 1In all other cases, the opportunity for
a hearing must neverthel ess be granted at |east insofar as other
i ssues in the compensation claimremnmain unresolved. |n order for
that right to a public hearing to have any neaning, it is also
clear that all material issues may be litigated at that hearing
i ncluding the issue of whether, as a factual matter, the order
was issued for a failure to conmply with a nandatory standard.

Under Commi ssion Rule 64(b), a sunmary deci sion may be
granted "only if the entire record, including the pleadings,
depositions, answers to interrogatories, adm ssions, and
affidavits shows: (1) that there is no genuine issue as to any
material fact, and (2) that the noving party is entitled to
summary decision as a matter of law " 29 C.F.R [02700.64(b).

Si nce genuine issues of material fact remained for determ nation
in the conpensation proceedi ng under section 111, the UMM
nmotions for summary decision were, and are, properly denied.

Moti ons by Respondents for Summary Deci sion and Di sm ssa

In notions for summary deci sion and dismssal filed by the
Respondents, it was argued that the citation incorporated in the
order at bar should have been dism ssed because it failed to
charge any specific violation. Respondents argued,
alternatively, that even if a violation of the slope plan was
properly set forth, the slope plan itself was too anbi guous to be
enf or ceabl e.

The mandatory standard here cited, to wit, 30 CF. R 0O
77.1900-1, requires that the operator adopt and conply with a
sl ope- or shaft-sinking plan approved by the MSHA Coal M ne
Health and Safety District Manager. It is here alleged that the
operator failed in two ways to conply with its approved sl ope
plan. The first violation is alleged as foll ows:

The sl ope face has entered a caved area of an abandoned
coal mne and the ribs (sides) of the slope are | oose and
over hangi ng. The sl ope roof is broken and unconsol i dated



shal e and resin-grouted rods (6 feet |ong) are sol e neans of
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support. This is not an adequate systemdue to the
condi ti ons encountered.

The second violation is alleged as foll ows:

The width of the slope was 18 feet instead of the
requi red 10; however, the exact width could not be
determ ned due to area being caved on both sides.

In a bench decision, the notions were denied as to the first

al l egation but granted as to the second. | found in that
decision that the latter allegations indeed did not relate to any
requi renent of the slope plan that was in effect at the time of
the purported violation and accordingly that the citation did not
charge any violation in this regard. The slope plan as initially
approved by MSHA on Cctober 3, 1979, included a series of

engi neering drawi ngs depicting the devel opnment of the sl ope
tunnel. The width of the tunnel is variously showmn to be 9-1/2
and 10 feet. As part of that approved plan, however, Royal also
had submtted the foll ow ng excl usion

The possibility of intersecting an abandoned m ne

exi sts at the 2,000-foot |evel; however, data is

i nconplete on the mne and as soon as it is fornul ated,
the plans of penetration will be submtted. The plan
will be submtted for approval and approval received
before the sl ope reaches the 2,030-foot |evel.

I conclude fromthat |anguage that the operator's plan as
approved by MSHA on Cctober 3, was not intended by either party
to govern the area of intersection with the suspected abandoned
mne at the 2,000-foot level. | find that in approving the plan
as submitted on Cctober 1, 1979, MSHA agreed to that specific
excl usi on. (FOOTNOTE. 4) According to the evidence before nme, no
subsequent nodification to the slope plan regarding the width of
the sl ope was ever nade. Thus there was no requirenent in effect
on the date of the violation alleged herein that the slope w dths
not exceed 10 feet upon intersecting the abandoned m ne
Accordingly, | cannot find that the first part of the order at
bar was issued for any failure of the operator to have conplied
with the cited mandatory standard. The bench decision granting a
correspondi ng partial summary decision is therefore reaffirned.
The citation is also correspondingly vacated in part.

However, inasmuch as subsequent nodifications to the sl ope
pl an applicable to the slope intersection with the abandoned m ne
were submitted and
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approved with respect to roof control, | find that there was

i ndeed a specific roof control standard existing at the time of
the alleged violation. The original slope plan as approved by
MSHA on COctober 3, 1979, provided as follows: "In the event
broken roof is encountered straps, wire nmesh, rolled steel sets,
liner plate and grout or shot crete will be used to support the
roof and ribs." A slope plan nodification was |ater submtted by
t he Respondents on May 9, 1980, to govern procedures to be
followed in sinking the slope through the abandoned m ne
wor ki ngs. That nodification, approved by MSHA on May 13, 1980,

i ncluded the followi ng provisions: "Qur contractor plans to
continue his normal support pattern. However, they have

avail able on site steel liner plates and steel ribs which can be
used if support conditions warrant." Another nodification was
subm tted on May 30, 1980, and approved by MSHA on June 2, 1980.
That nodi fication included the follow ng | anguage: "In areas
where rock conditions dictate, a 10 GA. Arnto tunnel liner plate

will be used and will be encased with grout to forma solid
support structure."

In spite of these acknow edged provisions of the slope plan
Respondent s neverthel ess contend that they did not receive the
requisite notice of the alleged violation. Although the |ega
basis for their notion has not been articulated, it is clear that
noti ces of violations charged under the Act and its inplenenting
regul ati ons nust conport with constitutional, statutory and
regul atory requirenents. Utimtely, the notice nust neet the
fundanment al requirenents of due process of |aw under the Fifth
Amendnent to the United States Constitution. Constitutional due
process does not, however, require any specific formor content
for pleadings as long as the parties are given adequate noti ce.

S. S. Kresge Conpany v. NLRB, 416 F.2d 1225 (6th Cir. 1969); NLRB
V. United Aircraft Corp., 490 F.2d 1105 (2nd G r. 1973). Section
104(a) of the Act requires that "each citation shall be in
witing and shall describe with particularity the nature of the
violation, including a reference to the provision of the Act,

standard, rule, regulation, or order alleged to have been viol ated. "

Addi ti onal general requirenents for notice are set forth in the
Federal M ne Safety and Heal th Revi ew Conmm ssi on Rul es of
Procedure, 29 C.F.R [2700.53, which are virtually identical to
provi sions of the Adm nistrative Procedure Act. 5 U S.C
0554(b) . (FOOTNOTE. 5

| observe that in neeting the statutory requirenents for
notice, it is not necessary to describe the nature of the
violation in any particular format so long as it is described
with "particularity." The description nust, however, afford
notice sufficient to enable the operator to be properly advi sed
so that corrections may be nade to insure safety and to all ow
adequat e preparations for any potential hearing on the matter
MBHA v. Jim
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Wl ter Resources, Inc., and Cowin and Co., 1 FMSHRC 1827 (1979).
The Respondents here have not clainmed any difficulty in being
able to identify and thereby abate the allegedly violative
condition. Nor have they shown that they were deprived of notice
sufficient to enable themto defend at hearing. Accordingly, I
find no basis for their clainms of insufficient notice and their
nmotions in that regard are therefore denied.

Respondents al so argue, in the alternative, that even
assum ng they recei ved adequate notice of the alleged violation
the rel evant provisions of the slope plan were neverthel ess too
anbi guous to be enforceable. Inasmuch as the slope plan at issue
was drafted by the operator and the | anguage used in the plan
was, accordingly, selected by the operator, | find this claimto
be sonewhat inconsistent. |In any event, under the circunstances
of this case, |I find that the operator had actual know edge that
the roof here cited was indeed in such a condition that it
warranted the use of the special roof control measures called for
inits own slope plan. 1In this regard, Respondents have conceded
that they indeed had advanced into the old mne at least 12 to 15
feet and that they had continued to "nuck out"” |oose coal and
rock fromthat area even though the left rib showed signs of
caving. Indeed, Cowi n's general superintendent, Edward Stanper,
essentially admtted that the roof conditions he found when he
arrived at the face were in fact so dangerous that he ordered the
mners to stop work and withdraw fromthe area. Stanper |ater
admtted that the rock conditions were so bad in this area that
even a 10-gauge Arnto tunnel liner plate was insufficient for
roof control. Under these circunstances, | am convinced that
managenent knew that roof bolting was not providi ng adequate roof
support. \Wiere there is actual knowl edge that a cited practice
i s hazardous and a violation of the cited standard, the problem
of fair notice does not exist. Cape and Vineyard Division of New
Bedford Gas & Light Co. v. OSHRC, 512 F.2d 1148 at 1152 (1st Cr.
1975).

Under the circunstances, Respondents' notions for sunmary
deci sion and di smssal are denied as to the alleged violation of
its slope plan concerning roof control

The Al |l eged Roof Control Violation

For the reasons that follow, | conclude that the
requirenents in the slope plan for roof control where the sl ope
construction entered the abandoned m ne worki ngs, were indeed
violated. 1In this regard, | accept the credible testinony of
MSHA i nspector Birkie Allen which, in many essential respects, is
undi sputed. Allen testified that on June 5, 1980, he was asked
to inspect the slope construction project. Arriving at the
wor ki ng face, he saw conditions which led himto i nmedi ately
i ssue an inm nent danger order. Slope construction had
progressed about 20 feet into the abandoned mine and the face was
actually in a caved area. The roof was badly broken at the face
and the adjacent ribs were | oose and overhanging. There was a
particul arly dangerous area of about 15 feet in which the only
roof support was fromresin-grouted rods. The ribs were so



"soft" in this area that the "nucker" operator was renoving the
coal without the necessity of blasting. Wen Allen arrived, nen
were continuing to work beneath the dangerous roof installing
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roof bolts and "mucking"” in the area. Allen suspected that the
abandoned m ne had been entered on the previous 4 to 12 shift
because of the ampunt of work that had progressed into the

i ntersection. The "nucker" operator corroborated those

suspi cions and conceded that they had indeed intersected the nine
on the previous evening shift. According to Allen, the rib and
roof conditions presented an extrene hazard to the six nen
working in the area because of the conplete | ack of support from
the ribs. He pointed out that while the roof bolting provided a
solid beamfor the roof, wthout acconpanying vertical support
fromsolid ribs, the roof would only fall as a larger slab. Allen
testified that Edward Stanper, Cowi n's general superintendent,
agreed at the tinme that an i nm nent danger indeed exi sted.

It was Allen's opinion that the operator was chargeable wth
gross negligence because the nmen continued to work in this
obvi ousl y dangerous area w thout proper roof support. He pointed
out that a proper preshift exam nation which was required to have
been nmade 90 mi nutes before the beginning of the shift, should
have alerted the operator to those conditions. A steel plate
liner was subsequently erected in the cited area and the citation
and order were abated on June 18, 1980.

Cowi n' s general superintendent, Edward Stanper, corroborated
Allen's testinony in essential respects. He admtted that the
slope had in fact entered the old mne workings early in the
nmorni ng of the 5th during the "ow" shift and that work continued
12 to 15 feet into the intersection by the time he arrived. Wen
he arrived at the face, he found the conditions so bad that he
ordered the nen to stop work and withdraw fromthe area. He
based this decision on the fact that the left rib showed signs of
caving on the top left side. He admtted that no one should have
been working in the old works, yet the "nmucker" operator, as well
as others, had been indeed working in this area. Significantly,
St anper al so conceded that the rock conditions were so bad in the
i ntersection that even a 10-gauge Arnto tunnel |iner was not
sufficient for roof support.

Under these circunstances, | have no difficulty in
concl udi ng that the provisions of the slope plan, requiring nore
than roof bolting where roof conditions dictate, were viol ated.
Since this condition constitutes a violation of the mandatory
standard, the citation is accordingly affirnmed. 1t also follows
that since the operator did fail to conply with the cited
mandat ory standard, the w thdrawal order was al so i ssued at | east
in part for that nonconpliance. Under the circunstances, all of
the mners who were idled as a result of that order nust be fully
conpensated by the operator for their lost time at their regul ar
rate of pay for the lesser of 1 week or their actual |ost tine.
Since the mners here were actually idled by the order from June
5 to June 18 they are entitled to pay for the tine idled for 1
week or 7 cal endar days.

Amount of Conpensation

The purpose of section 111 is to provide linmted



conpensation solely for regular pay | ost because of the issuance
of an order designated in that
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section. UMM v. Eastern Associated Coal Corporation, 3 FNMSHRC
1175 (1981). The miners are entitled to conpensation only if
they are actually "idled by" such an order. It is not a source
of independent pay or damages. UMM, supra at p. 1176.
Accordingly, mners continuing to performwork for the cited
operator have not been "idled" by the w thdrawal order and are
not entitled to additional or duplicate conmpensation for such
wor k that occurs during the authorized 1-week period. See UMM
v. Youngstown M nes Corporation, 1 FMSHRC 990 (1979). Simlarly,
the mners are not entitled to conpensation for being "idled" on
a Saturday and/or Sunday falling within that 1 week, 7-day,

cal endar period if indeed they did not customarily work on

Sat urdays and/or Sundays and there is no evidence to suggest that
t hey woul d have worked on either or both of those days but for
the issuance of the w thdrawal order

Respondents contend that the amount of conpensation paid
shoul d al so be of fset by any unenpl oynent conpensati on received
by the idled miners. In NL. RB. v. Gullet Gn Company, Inc.

340 U. S. 361, 364 (1951), the Suprene Court upheld the N L.R B.
deci sion refusing to deduct unenpl oynent conpensation benefits
froman award of back pay. The Court concluded that since no
consi derati on had been given, nor should have been given, to
collateral losses in framng an order to reinburse enpl oyees for
their lost earnings, manifestly no consideration need be given to
col lateral benefits which enpl oyees may have received. The Court
followed an earlier decision in which it held that state

unenpl oyment conpensation benefits were not "earnings" to be
deducted from back pay. See N.L.R B. v. Marshall Field & Conpany,
318 U. S. 253, 255 (1943). Several Comm ssion judges have
followed this rationale in denying an unenpl oynment conpensati on
benefit offset from back pay awards under section 110(a) of the
Federal Coal Mne Health and Safety Act of 1969 and section
105(c) of the 1977 Act, respectively. WIson and Runmel v.
Laurel Shaft Construction Conpany, Inc., 2 FMSHRC 2623 (1980),
Bradl ey v. Belva Coal Company, 3 FMSHRC 921 (1981), and Neal v.
W B. Coal Conpany, 3 FMBHRC 443 (1981). The same rationale
applies as well to conpensation awards under section 111 of the
Act. Accordingly, | conclude that unenpl oyment conpensati on
benefits are not "earnings" to be deducted froman award of
conpensatory back pay under section 111 of the Act.

The UMM clainms that the mners are entitled to 12-percent
i nterest on the conpensation owed. | find, however, that in
accordance with the Conm ssion decision in Peabody Coal Conpany
v. Secretary et al., 1 FMSHRC 1785 (1979), they are entitled to
interest at the rate of 6 percent per annumfromthe date the
| ost wages would ordinarily have been paid to the date the
conpensation is actually paid.

Attorney's Fees

The UMM al so requests an award of attorney's fees incurred
i n obtaining conpensation in this case. There is no authority
for the award of attorney's fees in conpensation cases under
section 111 of the Act. The general rule is that the right to



recover such costs does not exist except by virtue of statutory
authority. Al eyeska Pipeline Service Conpany v. The W/ derness
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Society et al., 421 U S. 420 (1975). The exception to that
general rule for a prevailing plaintiff who acts as a "private
attorney general" vindicating inportant statutory rights of al
citizens, is inapplicable to the case at bar. Accordingly, the
request herein for attorney's fees nmust be denied. Accord, Loca
Uni on No. 5899, UMM v. Tansy Beth M ni ng Conpany, 2 FNMSHRC 466
(1981).

Penal ty

In determ ning the anmount of a civil penalty assessnent,
section 110(i) requires consideration of the following criteria:
(1) the operator's history of previous violations, (2) the
appropri ateness of such penalty to the size of the business of
the operator, (3) the effect on the operator's ability to
continue in business, (4) whether the operator was negligent, (5)
the gravity of the violation, and (6) the denonstrated good faith
of the operator in attenpting to achieve rapid conpliance after
notification of the violation

The Royal Coal Conpany is small in size but appears to have
a rather significant history of violations. There were 207 paid
violations attributed to Royal over the 2-year period prior to
the i ssuance of the citation at bar. | find that Royal was
negligent in failing to maintain proper control of the slope
construction even though the i nmredi ate control of the work was
under the direction of Cowi n, an independent contractor. It was
Royal that submitted the slope construction plan for MSHA' s
approval and the evidence shows that Cowi n officials maintained
cl ose contact with Royal's engineering staff, particularly with
respect to the area of intersection with the abandoned mne. |
also find that the hazard presented by the inadequately supported
roof and ribs was serious and indeed presented an inmm nent danger
of serious injuries and death to the several mners working in
that area. There is no disagreenent that abatenent was
appropriately made and that the inposition of any penalty would
not affect the operator's ability to continue in business.
Wthin this framework, and considering that I amalso finding
Royal liable for significant conpensation in the associ ated case,
| find that a penalty of $500 is appropriate.

ORDER
Docket No. WEVA 80-664-C

Respondents are hereby ORDERED to pay to the mners
designated bel ow, within 30 days of the date of this decision
t he desi gnated anobunts6 plus interest at the rate of (FOOINOTE. 6)
percent per annumfromthe date the wages would ordinarily have
been paid to the date they are actually paid:
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DAY SHI FT
Enpl oyee Hourly Rate 6/5  6/6 6/ 10 6/11  6/12

Powel | Lane $10.73  $42.92 $85.84 $0.00 $85.84 $42.92
Del bert Har per 10.17  40.68 81.36 30.51 81.36  40.68
Ral ph Bl evi ns 10.17  40.68 81.36 30.51 81.36  40.68
Jacki e Lane 10.17  40.68 81.36 30.51 81.36  40.68

Ni ck Wichevi ch, Jr. 10.73 37.56 85. 84 26. 83 85. 84 42. 92

EVENI NG SHI FT

Terry G| kerson $10.71  $85.68 $85.68 $85.68 $85.68

Ceorge Kessler 10.71 85. 68 85. 68 85. 68 85. 68
Carl os Bail ey 10. 37 82. 96 82. 96 82. 96 82. 96
Robert Hodge 10. 37 82. 96 82. 96 82. 96 82. 96
Charles Ellis 10. 37 82. 96 82. 96 82. 96 82. 96
Janmes Butterworth 10. 37 82. 96 82. 96 82. 96 82. 96
Johnny Dani el s 10. 37 82. 96 82. 96 82. 96 82. 96

"OAL" SHI FT

6/ 6 6/9 6/ 11 6/ 12
Janmes Cabe $10. 81 $86. 48 $86.48 $86.48 $86.48
Harry Ml ler 10. 81 86. 48 86. 48 86. 48 86. 48
Jackie M| Iler 10. 47 83.76 83.76 83.76 83.76
Ckey Tol liver 10. 47 83.76 83.76 83.76 83.76
Don MM I 1ion 10. 47 83.76 83.76 83.76 83.76
Ken Pi shner 10. 47 83.76 83.76 83.76 83.76

Tot al
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Royal Coal Conpany is hereby ORDERED to pay a civil penalty
of $500 within 30 days of the date of this decision

Gary Melick
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
Section 107(a) of the Act reads as foll ows:

"I'f, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i mm nent danger
exi sts, such representative shall determ ne the extent of the
area of such mne throughout which the danger exists, and issue
an order requiring the operator of such mne to cause al
persons, except those referred to in section 104(c), to be
wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such inm nent danger and the conditions or practices which
caused such inmm nent danger no | onger exist. The issuance of an
order under this subsection shall not preclude the issuance of a
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citation under section 104 or the proposing of a penalty under
section 110."

~FOOTNOTE_TWOD
Section 104(a) of the Act reads in part as foll ows:

"If, upon inspection or investigation, the Secretary or
his authorized representative believes that an operator of a coa
or other mne subject to this Act has violated this Act, or any
mandatory health or safety standard, rule, order, or regulation
promul gated pursuant to this Act, he shall, with reasonable
pronmpt ness, issue a citation to the operator. Each citation
shall be in witing and shall describe with particularity the
nature of the violation, including a reference to the provision
of the Act, standard, rule, regulation, or order alleged to have
been viol ated."

~FOOTNOTE_THREE
Section 111 of the Act provides in relevant part as
fol | ows:

"If a coal or other mne or area of such mne is closed
by an order issued under * * * section 107, all mners working
during the shift when such order was issued who are idled by such
order shall be entitled, regardless of the result of any review
of such order, to full conpensation by the operator at their
regul ar rates of pay for the period they are idled, but for not
nore than the bal ance of such shift. [If such order is not
termnated prior to the next working shift, all mners on that
shift who are idled by such order shall be entitled to ful
conpensation by the operator at their regular rates of pay for
the period they are idled, but for not nmore than 4 hours of such
shift."

~FOOTNOTE_FQOUR

This conclusion is further supported in that neither party
coul d reasonably have expected that a 10-foot slope could have
been mai ntai ned through the abandoned mine. Wile there may very
wel | have been a violation for Royal to have proceeded w thout an
approved plan in this regard beyond the 2,030-foot |evel, no such
vi ol ati on has been charged here. The question of whether such a
violation occurred is therefore not before ne.

~FOOTNOTE_FI VE
Conmmi ssion Rule 29 C F.R 02700.53 reads as foll ows:

"Except in expedited proceedings, witten notice of the
time, place, nature of the hearing, the |egal authority under
which the hearing is to be held, and the matters of fact and | aw
asserted shall be given to all parties at |east 20 days before
the date set for hearing.™

~FOOTNOTE_SI X
These accuracy of which was stipulated at hearing. | observe that June
7, 1980, was a Saturday and June 8, a Sunday. It was also

proffered at hearing, wthout disagreenent, that the m ners had
worked 1 day during this 7-day period, presumably June 9 on the
day and evening shifts and June 10 on the "ow " shift.



