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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

LLOYD BRAZELL, Conpl ai nt of Di scharge
COVPLAI NANT Discrimnation, or Interference
V.
Docket No. KENT 81-46-D
| SLAND CREEK CQOAL COVPANY,
RESPONDENT Ham lton No. 1 M ne

DECI SI ON

Appearances: Jerry W Nall, Esq., Owensboro, Kentucky, for
Conpl ai nant ;
Wlliam R Witledge, Esq., Logan, Mrton & Whitl edge,
Madi sonvi |l | e, Kentucky, for Respondent.

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to a notice of hearing issued February 26, 1981, a
hearing in the above-entitled proceeding was held on April 14 and
15, 1981, in Madisonville, Kentucky, under section 105(c)(3) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
815(c) (3).

After the parties had conpleted their presentations of
evi dence, | rendered the bench decision which is reproduced bel ow
(Tr. 553-591):

Thi s proceedi ng i nvol ves a conpl ai nt of di scharge,
discrimnation, or interference filed on Decenber 5,
1980, in Docket No. KENT 81-46-D by conpl ai nant, LI oyd
Brazell, pursuant to section 105(c)(3) of the Federal
M ne Safety and Health Act of 1977, alleging that
respondent, Island Creek Coal Company, discharged
Brazell in violation of Section 105(c)(1) of the Act
because he had notified respondent’'s managenent of
dangers relative to safety violations in the coal mne
wher e conpl ai nant was enpl oyed.

I shall nake sone findings of fact on which ny decision
wi Il be based, and these will be given in enunerated
par agr aphs.

1. Lloyd Brazell, the conplainant in this proceeding,
was born on Novenber 5, 1924, and is 56 years old. He
has a wife and a son and daughter who are 29 and 34
years old, respectively. M. Brazell began working for
I sland Creek on June 15, 1970, at Island Creek's

Ham lton No. 1 North Mne. He began as a menber of the
uni on and performed various types of work unti

Decenmber 6, 1974, when he was pronoted to a nanagenent
position. He first supervised a working section, then
becane what he called an assistant mine foreman on the
4 p.m-to-12 mdnight shift. Finally, he was a belt
foreman on the 12 mdnight-to-8 a.m shift.



2. On Friday, May 30, 1980, Brazell was asked to see
James Jenni ngs, the superintendent of Hamilton No. 1
North M ne. Brazell
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was told that he was being | aid off because Jenni ngs had
been ordered to "cut the fat." Jennings stated that he
did not like to play God but he had to reduce personnel
Brazell was laid off, effective that day, and the period
of termnation was indefinite

3. Brazell filed on August 5, 1980, a discrimnation
conmplaint with the Mne Safety and Health

Admi ni stration. That conplaint is Exhibit Ain this
proceeding. On the |ast page of the conplaint, Brazel
suggests 7 occurrences which contributed to Brazell's
term nation. Brazell received a letter from MSHA dated
Novenmber 10, 1980, stating that MSHA had concl uded, on
the basis of its investigation of his conplaint, that
no violation of section 105(c) had occurred.

4. Brazell testified at the hearing that he had been
laid off for the reasons given in his conplaint filed
with MSHA, and for other matters in addition to those
mentioned in his MSHA conpl ai nt.

5. ItemA in Brazell's conplaint, or Exhibit A is

t hat known enpl oyees were cutting grounds out of
trailing cables. Brazell maintained a watchful eye on
the personnel in the mne and eventual ly concl uded t hat
an enpl oyee naned Barkl ey was cutting out the grounds.
One day Brazell found all men on his section gathered
around a splice in the trailing cable to the coa

drill. The coal drill wouldn't operate because of a
mal functi on of the cable fromwhich ground w res had
been cut. Brazell had the defective splice renoved
fromthe cable. Brazell wanted to show the splice to
Jim Scott, the mne foreman, so he asked a qualified
man nanmed O Leary to take charge of the section while
Brazell took the splice to Scott. Scott was upset with
Brazell for bringing the splice to himat that tine.

So, Brazell went to show the splice to the mne
superintendent, JimJennings, who threatened to have
Brazell's |license revoked for |eaving the section.
After Brazell's shift ended that day, Brazell was
called to the office where nanagenent advi sed Brazel
that he had violated an Island Creek rule to the effect
that section forenmen are not permtted to go outby the
belt tail piece during their working shifts. Brazel

had never heard of that rule before. In Jenning' s
testinmony, he stated that he did not threaten to revoke
Brazell's license, but that he did tell Brazell that he
shoul d not have left his section to bring the splice
outside, and that if Brazell insisted on leaving to
take the splice to MSHA before his shift was over, that
he woul d be discharged. Jennings made it clear in his
testinmony that he had no objection to Brazell taking
the splice to MSHA provided he did not do it during his
wor king shift while |leaving his crew of nen
unsupervised. It was Jennings' contention that Brazel
did not informJennings that he had left O Leary in



charge of his section at the time he left with the
splice.

6. Brazell never did report to managenent that he
bel i eved Barkl ey was responsible for cutting grounds
out of cables. One reason for Brazell's failure to
report Barkley to nmanagenment was that Barkley's
father-in-law is a nmanagenent official. Brazell said
the incident regarding cutting of ground w res out of
trailing cables occurred about 4 years prior to
Brazell's term nation.
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7. ItemB in Brazell's conmplaint, or Exhibit A states
that Island Creek should elimnate fromits payroll the
outl aw m ners who were creating hazards and causi ng
injuries and death at Hamilton No. 1 Mne. Brazel
defined outlaw m ners as mners who won't produce coa
and who don't want others to produce. The primary of fender
naned as an outlaw mner was C. P. Parrish who was a | oadi ng-
machi ne operator. Parrish wouldn't run the | oader along the
ribs to clean up | oose coal and gave reasons, such as curtains
being in the way, for not cleaning up the coal. Parrish was
eventual ly killed by another m ner named Buddy H gdon who was
operating the | oadi ng machi ne and caught Parrish between the rib
and the | oader and crushed himto death. That incident occurred
about 5 years prior to Brazell's term nation

8. ItemCin Brazell's conplaint, or Exhibit A is
that some miners engaged in deliberate acts which
created phony accidents and destroyed equi pnent.

Brazel |l gave two exanples of such activities, one
occurring about 5-1/2 years before Brazell's

term nation and the other one occurring about 1-1/2
years later. The first incident was that Brazell was
asked to supervise the No. 5 Unit because it had not
been running coal very well. Brazell discovered a man
naned Coffnman was deliberately causing tramnotors to
cease working. A total of 13 notors were ruined before
that practice was stopped. The second incident also

i nvol ved Coffman. This time Coffrman deliberately ran a
| oadi ng machi ne under an overhang so that the materials
woul d cover the |oading nmachine. Two young shuttle car
operators were alarnmed by the fabricated roof fall and
Cof fman nmade it appear that Brazell was at fault.
Brazell filled out an accident report at the end of the
shift and told Coffnman to go to the hospital for a
physi cal exam nation. Brazell does not claimthat he
expl ai ned to managenent that the roof fall was
deliberately contrived by Coffman. Jennings, in his
testinony, stated that he had not been told about any
phony accidents that had been caused in the m ne and
that an accident report should indicate the fact that
there was a contrived accident, if that, in fact, was
the cause of the accident.

9. ItemDin the MSHA conplaint, or Exhibit A is a
suggestion that fire-bossing irregularities occurred
over a long period of time and that they were condoned
by managenent. Brazell explained the fire-boss
irregularities by stating that a UMM fire boss naned
Dan Brown was a safety comritteeman who was able to
bargain for things with managenment. Brazell said Brown
wasn't preshifting on Sunday when he was supposed to
preshift and that Brown didn't check 43 seals that he
was supposed to check. His initials and date of

exam nation did not appear at the seals. That could be
a serious oversight if methane should seep through a
seal . Brazell said that when he reported Brown's



i nadequate fire bossing to managenent, Brazell was told
that they didn't question Brown because of his
seniority, or that they were obligated to Brown in sone
unexpl ai ned way. This went on for 4 or 5 years,
according to Brazell. In his testinony, Jennings
stated that a neeting was held involving the union and
managenent in which Brown was told that he had to do

t horough preshifts if he expected to continue in that
posi tion.
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10. ItemE in the MSHA conplaint, or Exhibit A is
about bonb threats as to which Brazell clains to have
reveal ed the persons responsible and got the threats
stopped. Brazell stated that he found out, by overhearing
a conversation off of mne property, that a redheaded wonman
was meking the bonb threats on behalf of a m ner who wanted
to have the mine shut down so that the m ner wouldn't have
to work. After Brazell advised Jennings of the nanes of the
persons responsible for the bonmb threats, they stopped
occurring after the mner reported by Brazell to Jennings
had left Island Creek's mine. 1In his testinony, Jennings denied
that Brazell had ever given himthe name of any person who had
made bonb threats and that all he could elicit fromBrazell were
i nnuendos, about which he was unable to nmake any investigation

11. ItemF in the MSHA conplaint, or Exhibit A refers
to known fal se safety obfuscations. Brazell said that
the aforesaid reference was to bonb threats and to
occurrences such as Ken Hernmes' objection to walking
over or around tires leading to the mantrip. Brazel

and Bill Geen | oaded out sone of the tires just to get
Hermes to nove out of the way. Brazell said that the
rel ati onship of Hernmes' objection to tires and
Brazell's term nation, was attributable to the fact
that Hernmes is still working for Island Creek while
Brazell is gone. In his testinony, Jennings stated
that materials did accunmul ate at tines near the slope
and that he would not chall enge Brazell's statenent
that tires m ght have been in the mners' way at tinmes,
but he said that the tires were not there by design and
that they were renpved when it was brought to his
attention.

12. 1tem G in the MSHA conplaint, or Exhibit A is a
reference to known users and usage of drugs. Brazel
told about two different mners who were all egedly
using drugs, or carrying them One was a m ner naned
Heady who was a son of a mine official naned Dorris
Heady. On one occasion Brazell found Heady asl eep on
coal where equi prment had to nove coal. So, Brazell put
Heady in the shack and told Heady to stay there. But
the m ne foreman and the m ne superintendent advised
Brazell that he should not have done that. The next day
Heady was alert and was operating a shuttle car when
Grassiano, a mine official, conplained to Brazell that
Brazel |l should get Heady out of the mne. Brazel
clains that he later heard that Heady had tried to run
over (Gassiano with the shuttle car Heady was driving
In his testinony, Jennings stated that G assiano had
never reported to himthat anyone was trying to run him
down and that he did not have any know edge of that
situation. The second nminer on drugs referred to by
Brazell was a man naned M ke Al bri ght who was once
speeding in a railrunner and becanme upset when Brazel
and his nmen bl ocked his path while they were doi ng work
on the track. Brazell eventually arranged for a safety



committee nmeeting regarding Al bright, and Al bright was
put on nedical |eave and eventually overcame his drug
problem Jennings, in his testinony, corroborated the
fact that Al bright had been assisted in overcom ng his
drug problem and that the man recently thanked
Jennings for the role Island Creek had played in
rehabilitating him
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13. Brazell testified at the hearing about other matters which
he thinks resulted in his being termnated. One area of

di scussion was Brazell's description of the slope belt which
became Brazell's responsibility during the last position Brazel
held prior to his term nation. The slope was the nost outby
portion of the conveyor system It was about 2,300 feet |ong and
when Brazell started supervising it, there were 19 enpl oyees
shoveling coal along it. There was such a strong velocity of air
along the belt that |arge accunul ati ons of coal dust and fl oat
coal dust would accunulate along it. Brazell said the

accunul ation constituted both a fire and expl osion hazard. The
coal accunul ations were greatly reduced after Brazell found an
escapeway that had been bl ocked by a roof fall. Wen the
escapeway was cleared out, intake air traveled a different route
whi ch reduced the velocity of air in the slope and permtted the
slope belt to operate w thout as much danger or problens
resulting fromcoal spillage. Brazell does not know if his
finding the roof fall contributed in any way to his term nation
Jennings, in his testinony, stated that the roof fall which
Brazel | discussed had al ready been brought to his attention and
that the airway was cl eaned out and that the traveling of the air
was changed afterwards. Jennings denies that Brazell had any
material part to do with the change in airflow or the cleaning
out of the airway.

14. Brazell testified that an MSHA i nspector named

ol dsberry cited Island Creek for failure to have a
guard at a tailpiece at the bottomof the slope. After
guards were nade, they were installed under Brazell's
supervision. Later Brazell heard that Jennings, the

m ne manager, was trying to obtain an affidavit from
two nmen named Cooper and Underwood stating that a guard
exi sted at the tail piece. Brazell didn't know what this
guard, or alleged effort to get affidavits contributed
to his termnation. Jennings testified that no
citation was issued for failure to have a guard at the
tail piece but that an inspector did suggest that one be
pl aced there, and that it took two efforts by
managenent personnel before one was constructed which
met the inspector's specifications. Jennings al so
denied that he had ever tried to get an affidavit from
peopl e that the guard existed before it becane the

subj ect of a suggestion by an inspector. Jennings
further explained that it would have been unnecessary
to get an affidavit, in any event, because the fact
that no citations had been issued made it unnecessary
for Island Creek to conpil e evidence concerning the
mtigating factor of negligence.

15. Brazell received some bonus checks but he did not
like to get them because they appeared to be based on a
conbi nati on of factors such as achi evenent of
significant production as well as safety-rel ated
efforts. To show his disdain for such checks, Brazel
once endorsed one for about $5.00 and gave it to Jerry
Stewart when Jerry was on his way to buy drinks at a



tavern. Brazell never did cash other bonus checks, he
says. It is not clear how Brazell's aversion for the
bonus checks affected his term nation. Jennings
testified in connection with Exhibit 1 in this
proceedi ng, which shows that Brazell was paid a $50
bonus for safety-related activities, that a person
getting a bonus check woul d know whet her he was given
it for achieving high production or for being

saf et y- m nded.
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16. Brazell testified that the South M ne sonetines had
personnel who could be spared to help clean along the belt
at the North Sl ope where Brazell worked as belt foreman on
the 12-to0-8 a.m shift. The South M ne personnel were sent
on the surface to the slope at the North Mne. They would
ook in the slope and then would remai n outside or go back
to the South M ne w thout doing any work. Eventually, Brazel
was notified of the nen's nanes so that he could be certain that
mners fromthe South Mne actually came into the slope to work.
Once a miner nanmed Miudbone got sick and was picked up by an
anmbul ance. Mudbone had the anbul ance to take himto Ham |lton
No. 2 Mne instead of to a doctor or a hospital. Brazell never
heard of Mudbone after that, and Brazell doesn't know what the
sending of mners fromthe South Mne to work in the slope in
the North Mne contributed to his term nation. Jennings testified
that he had never heard of Midbone, but he did say that they had
had some trouble getting the men fromthe South Mne to report
for work and actually work in the slope at the North Mne, and
that that problemwas overcone after they started sending a
supervisor along with the men to make sure that they stayed
and worked in the slope.

17. Brazell testified that new men are supposed to
wear green hats to identify their lack of training and
experi ence, but Brazell said that the experienced
mners also started wearing green hats so that if they
were inclined to avoid work they didn't |ike, they
could plead ignorance or |ack of experience. Brazel
told about a young man named Buchanan who was only 20
years old, but who falsified the records so that it
woul d make it appear that he had the experience of a
34-year-old man. The mne foreman, George Caudill
happened to use Buchanan on a special detail where his
actual lack of training becane obvi ous and caused the
m ne foreman to be extrenmely upset. Brazell did not
say that anyone blaned himfor the fact that Buchanan's
records had been falsified or for the fact that
experienced mners were wearing green hats.
Consequently, there was no way to determ ne what these
incidents had to do with Brazell's term nation
Jennings, in his testinony, stated that he was unaware
of a problemof a lot of mners who had experience
wearing green hats to feign inexperience to avoid work.
He pointed out, however, that any section foreman worth
his salt would know which men on his shift were

experi enced m ners and which ones were not.

18. Brazell testified about a m ner naned Don Brown
who canme to work on Brazell's midnight-to-8 a.m shift
after having spent sonme time in prison. Don was the
son of the fire boss mentioned in Finding No. 9 above.
Don had a habit of sleeping on the job and al so had an
affinity to be near a female mner named Smith

Brazell stated that Don Brown never nol ested the wonan,
but sonme of the miners criticized Brazell for not
separating Don fromthe female mner. Eventually, the



ot her mners stopped covering for Don's habit of

sl eeping on the job and Don was sent to another place
after he had, on one occasion, been observed sl eeping
overly close to the haul age track. Brazell did not
know how Don Brown's sl eeping and attraction to the
femal e miner contributed to his term nation. Jennings,
in his testinony, said that he was not aware of Don
Brown's sl eeping problemor of his affinity for the
femal e m ner.
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19. Brazell, on cross-exani nation, agreed that he and an

hourly enpl oyee naned Powel | had had a di sagreenent over

t he sharing of sonme wel di ng equi prent which Brazell needed

for installing sonme pans along the belt conveyor. There were

t hree oxygen cylinders and three acetyl ene cylinders and

Powel | was used to earning extra noney for doing overtime in

wel ding or cutting and he resented Brazell's use of the tanks
because Powel | sonetinmes had | ess oxygen and acetyl ene than he
wanted. Powell started placing the cylinders where they didn't
bel ong and that created a safety hazard, according to Brazell
This occurrence was put into the record by Island Creek's counsel
but the facts are as much in Brazell's favor as they are agai nst
him So, it is not clear why it was nmade the subject of an inquiry.

In Jennings testinony, he

agreed that a conflict had occurred between Powel|l and Brazel
concerning the use of the welding equi prent and Jenni ngs resol ved
t he probl em by having both nen given keys to the place where the
oxygen and the acetyl ene cylinders were kept, with the
under st andi ng that each man was entitled to use the equi pnent.

20. Four other managerial enployees were laid off on
May 30, 1980, at the tine Brazell was laid off. One
was L. W Harris, who was physically ol der than Brazel
and had been there | onger than Brazell. The other
three nen were naned Ballard or Doc Morgan, James
Scott, and Red WIson. Those three were all younger
than Brazell, but James Scott had worked for Island
Creek longer than Brazell. Since Brazell was not the
ol dest, physically, or the one with the nost seniority,
hi s being included anong those |laid off, does not

i ndicate any specific kind of discrimnation. 1In his
testinmony, Jennings agreed that L. W Harris was not
physically able to keep working as a section forenman
He al so agreed that Ballard Morgan and Janes Scott had
probl ens, and that all of the men woul d have been
peopl e whose absence fromthe work force would be
advant ageous to Island Creek. Jennings expl ai ned t hat
Brzael | had been included anong the five nen fromthe
North M ne who were laid off on May 30, 1980, because
Brazell was unable to coordinate the work of a crew of
men on a working section. The result was that
Brazell's section produced | ess coal on an average
basi s than ot her sections produced. Jennings did not
present any figures to support that contention, but he
insisted that if the slope job [described in Finding
No. 13, supra] had not been created for Brazell,
Brazell would have been laid off as a section forenman
at the tine he was transferred to the job of
supervising the slope belt and the bottom area.

21. Brazell was laid off on Friday, May 30, 1980. He
went back to see Island Creek's president, Pete

Pet zol d, who was courteous but nmade no conmitnents.
Then Stilley Mason wote Brazell a letter explaining to
Brazell how he could keep his insurance in effect.

Al so, Island Creek recogni zed that Brazell had been



laid off just 1 week before he woul d have received a
vested interest in Island Creek's retirenment program
Island Creek credited Brazell with the extra required
week and gave himpapers to fill out if he wished to do
so. Brazell has never filled out the papers because he
said that if he had kept working, he was covered by
about $250, 000 in insurance as conpared with $5,000 as
aretiree. Al so, he would receive about $176 per nonth
as a retiree with his wife clainmed as a joint
beneficiary. Brazell has been referred
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to an Island Creek enpl oyee naned Gsborne in Lexington
Kent ucky, for additional question about retirenent.

22. Brazell stated that on one occasion a mner naned
Pyro Wlliams tried to smuggl e beneath his cl othes 13
sex books as he was getting into the mantrip. Brazel
made W lianms | eave the books in the safety office.
WIlliams was nad about Brazell's not letting himtake

t he books wi th hi munderground and thereafter nade
passes at the cables of sonme of the equipnent until he
succeeded in damagi ng the cable to the | oadi ng nmachi ne.
Brazell said he found out afterwards that WIIlians was
buying a trailer froman Island Creek superintendent
naned Cunni ngham and that if he had known WIIlians had
such connections, he woul dn't have objected to

Wl lianms' taking the books underground in the first

pl ace. Cunninghamtestified that he had not sold a
trailer to WIllians and that he didn't understand where
Brazell obtained the information to the effect that he
had sold a trailer to Wllians. Also, Jennings
testified that Cunninghamis not in the business of
selling trailers. The only trailer that was sold,
apparently, was a house trailer and it wasn't sold to
Pyro Wl Iiams.

23. Donald H Watson testified on Brazell's behal f.
Watson is a battery mai ntenance person at |sland Creek
He thinks Brazell would rate a 9 on a scale of 1 to 10
for safety. He thought Brazell hade made safety
reports to managenent but couldn't cite a single
exanple. He did not know of a tine when Brazel
refused to work on account of safety.

24. Kenneth W Butts testified on Brazell's behalf. He
still works for Island Creek. He respected Brazell's
know edge and rated himas a 10 on a scale of 1 to 10.
Butts never knew of a slope boss prior to Brazel
hol di ng that position. Butts is a mechanic who goes
where he's needed. He found fire in the slope at the
end of his shift one day in February 1981. He and sone
other men put out the fire in about 45 mnutes or an
hour. The sl ope was cl osed down for cleanup for about
one or two shifts. Butts also found a ground
nmonitoring wire cut out of a cable, or blocked out of a
cable, in March 1981, but these things occurred | ong
after Brazell had been laid off. Butts had heard of an
i nci dent where mners were paid a bonus so that coa
could be produced in quantity w thout worrying about
safety. He said that that had occurred in March 1981
and that he had heard of it before that. Jennings
testified that when he was transferred fromthe South
Mne to the North Mne, he becane aware of the fact

that some miners were given extra pay to do work which
t hey shoul d have been required to do in the regul ar
course of their assigned duties. He discouraged and
stopped that type of thing, and by the conversion of



the mne to a conputer system for payroll purposes, he
t hi nks he has been able to elinmnate the juggling of
time cards whereby a mine could be paid extra for
either not being at the mne or for work not actually
performed. Additionally, Jennings did away with the

gi ving of barbeques for any section which mght produce
the nost coal in the mine in a given week or a given
month. The union itself objected to the process of

gi ving special awards to those units which produced the
nost coal
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25. Charles A Pease testified in Brazell's behalf. He

was an electrician and still works for Island Creek. He
bel i eves Brazell is safety-m nded, but he didn't work

under Brazell's supervision. Pease sees things done
occasionally that are an indication of nmeddling with

el ectrical connections, but he said that he would have to

see soneone actually do something before he would be able to
state that anyone had done an unsafe act. He thought that the
Ham lton Mne was a safe mne in which to work.

26. Everett MIler testified in Brazell's behalf. He
is a supply person now for Island Creek. He thinks
Brazell is safety oriented and would rate himat the
top of the scale from1l to 10 as a safety-m nded
person. Mller thinks Island Creek has brought in new
managenment personnel in the South M ne, where he noved
in 1979, but he doesn't know about the North Mne. He
knows that Brazell found nethane in a section where it
had never previously been found, but he said that

nmet hane cones and goes and can be found anywhere at
certain times. He thought that managenent had wor ked
to achieve a safe operation in the North M ne.

27. Dale E. Damin testified on Brazell's behalf. He
is a tenporary nechanic for Island Creek at the present
time. He thinks that Brazell is an extrenely

saf ety-conscious nminer, and he would rate Brazell as an
8 or 9 on a scale of 1 to 10. He doesn't know why
Brazell would have been termi nated, and he stated that

I sl and Creek had enpl oyed Stan Bel nar as a face boss on
the No. 1 Unit after Brazell was laid off.

28. WIlliamD. Alvey testified on Brazell's behalf. He
is now a supply person. He thinks Brazell is

saf ety-consci ous and would rate Brazell as an 8 or 9 on
a scale of 1 to 10. He doesn't know of anyone who was
hired to replace Brazell. He knows that the m ne was
cut back from10 to 8 active working sections. He
knows of an incident where Brazell would not turn on
the electricity when it had been turned off until al
men were accounted for, but he also stated that that
was standatd procedure for turning the power back on
after it had been off.

29. JimGarrett, who is now working for Kenellis as a
belt man in Harco, Illinois, was term nated as
third-shift belt foreman on June 27, 1980, after
Brazell left. He never heard that Brazell was

term nated for making safety conplaints. He thinks
Brazell is safety-conscious and would rate himas a 10
on a scale of 1 to 10. He al so knows that the sections
were reduced from10 to 8 active sections with 2
standby units. Garrett says that Island Creek brought
in Stan Belnmer, Bill Wod, Jack M Iner, and Don
Beverly. He says that these nmen were working as UMM
enpl oyees who were given supervisory positions.



Jennings, in his testinony, corroborated Garrett's
statenents to the effect that no new supervisory
personnel had been hired and that sone of those who had
been put in supervisory positions had been given those
positions on a tenporary, or acting basis, because

ei ther sonme section foreman was ill or there was a need
for a replacenment on a tenporary basis. They were al
qualified people to hold the positions that they were
asked to hold on a tenporary basis.
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30. Dwight Wtherspoon testified on Brazell's behalf.

He was laid off on Cctober 27, 1977, and reinstated and

pai d back wages after he filed an action against Island

Creek in a state court. He was laid off tw ce again, but

the final layoff was on July 10, 1978, after two legally

i nposed reenpl oynments and occurrence of no actual working
peri od between the first |layoff on Cctober 27, 1977, and

the present tine. He thinks that Brazell is safety-

conscious and would rate Brazell as a 10 on a scale of 1

to 10 insofar as his ability as a safe and know edgeabl e
supervisor is concerned. He thinks Brazell was di scharged
because of Brazell's stand on safety, but his appraisal of
Brazell is based on events which occurred in 1977, or about 3
years before Brazell was laid off. Wtherspoon said that sone
section foremen paid nmen to run coal, but that involved the
top-tonnage unit. If another section foreman, who was not in
charge of the top-tonnage unit tried to give a bonus, he didn't
succeed. Wtherspoon discussed his having to install as many as
800 roof bolts in a crosscut after a top-tonnage shift had worked
solely to achi eve high production and had ski pped pl acenent of
roof bolts. Wtherspoon thought that the aforesaid events had
something to do with Brazell's termnation, but he conceded it
all occurred about 3 years prior to Brazell's term nation

W t her spoon al so conceded that Brazell had testified on his
behal f in his suit against Island Creek. Jennings testified
that it was a fact that sonmetines a shift will, in its eagerness
to produce coal, fail to put in the proper nunber of roof bolts,
and that nearly all section forenmen, fromtime to tinme, find

t hensel ves sl owed down on their shift because they have to do
wor k whi ch the previous shift should have done. Jennings tries
to see that that type of thing does not occur

31. Jennings testified that when he was required to
reduce the nunber of personnel at the Hamilton M ne,

t he nunber of union workers, or hourly workers, was
reduced from 604 to 548, and that the nunber of
manageri al enpl oyees was reduced from96 to 83. He
testified that sone of the people laid off were his
personal friends and that it was a difficult decision
for himto determ ne which individuals should be |aid
of f on May 30, 1980, when Brazell was laid off. He
readi ly agreed that the selection of the personnel to
be laid off was based on what was good for the overal
operation of the mne, and that the people who were
consi dered the | east productive necessarily were anong
those who were laid off. M. Wiitledge, in his closing
argunent, stressed the fact that a managerial enpl oyee
has no contract w th managenent as do the mners, and
therefore have no way to insist that they be rehired if
a prospective opening is filled at a future tine after
t hei r di scharge

| believe that those findings of fact cover the
essential facts that have been introduced in this
proceedi ng. The question, of course, which is raised
by the filing of a conplaint under section 105(c)(3) of



the Act is whether a violation of section 105(c) (1)
occurred so as to entitle the conplainant to the relief
whi ch he seeks under section 105(c)(3) of the Act.
Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any nmanner

di scri m nate agai nst or cause to be di scharged or
cause discrimnation against or otherw se
interfere with the exercise of the
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statutory rights of any mner, representative of

m ners or applicant for enploynment in any coal or

other mne subject to this Act because such m ner
representative of mners or applicant for enploynent

has filed or nmade a conplaint under or related to this
Act, including a conplaint notifying the operator or

the operator's agent, or the representative of the miners
at the coal or other mne of an alleged danger or safety
or health violation in a coal or other mne, or because
such mner, representative of mners or applicant for
enpl oyment is the subject of nedical eval uations and
potential transfer under a standard published pursuant

to section 101 or because such mner, representative of

m ners or applicant for enploynment has instituted or caused
to be instituted any proceedi ng under or related to this
Act or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right

af forded by this Act.

In his closing argunent, M. Nall, on behal f of
conpl ai nant, stressed the fact that it is not always
possi ble to prove by direct evidence that a violation
of section 105(c)(1) has occurred. He correctly states
that in sonme instances a violation of section 105(c)(1)
can be proved only by inferences and by the fact that

t he preponderance of the evidence shows that a
violation of the Act did occur. M. Nall stressed in
his argunment three different situations or factors that
he thinks are particularly persuasive in show ng that

I sl and Creek violated section 105(c)(1). The first of
his factors was that Island Creek had created a job of
sl ope foreman for conplainant to hold and thereby put
conplainant in a sort of standby position so that when
a good excuse cane along for |aying conplainant off, he
could readily be cited as a nonessential enployee
because the job which had been created for hi mwas not
an essential job

That is probably the best argunent in this case that
can be made for proving that a violation of section
105(c) (1) occurred. But it had to do nore with the
conpany's nmotive than with whether Brazell, or
conpl ai nant, was di scharged because of his reports of
safety matters to the conpany. There is no doubt that
conpl ai nant was put in a position fromwhich he could
be di scharged without creating a problemfor the
conpany, but | think that Jennings satisfactorily
expl ai ned that he was dissatisfied with conplainant's
performance as a section foreman, and that about 1977
or 1978, when conpl ai nant was transferred to the
position of slope foreman, he could have nade a

deci sion to di scharge conpl ainant at that tinme, but

i nstead created the position of slope foreman for him



Jenni ngs indicated that there had been sone probl ens
with the notors installed at the slope belt and that

t he conpany was rebuil di ng and upgradi ng the equi pnent
so as to elimnate those problens. At that tinme having
sonmeone as a slope foreman was nore inportant than it
becane | ater, after the notors had been upgraded and

ot her work had been done on the slope belt to elimnate
t he need for having people to shovel coal off of the
belt so that it could be started, and then having to
shovel coal back on after the belt was started.
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The next point that M. Nall made in his final argunent
was that conplainant had irritated Island Creek by the
fact that a problemhad arisen with the man named Heady,
who apparently was having a drug problem |'m not
persuaded that that argument is very effective because
conpl ai nant did not di scuss Heady w th managenent and
Jenni ngs deni ed that anyone had ever nentioned to himthe
fact that Heady had been trying to run over G assiano, one
of the conpany officials, with a shuttle car. Since there's
no indication that managenent was aware of any problens with
Heady, who was the son of one of managenent's officials, | cannot
concl ude that Heady's having worked under conpl ainant's
supervi sion, would have been any reason for Island Creek to have
chosen conpl ai nant as a person to be discharged.

The third itemthat M. Nall stressed in his closing
argunent was that conpl ainant had reported to
managenent that Dan Brown, who was a union fire boss,
was failing to make his preshift exam nations properly.
M. Nall stressed the fact that since Brown was al so
the chairman of the safety conmttee, that he had a | ot
of power at the mine. | would agree that Brown had
some influence in his position, but no one has refuted
Jennings' claimthat the alleged failure of Brown to
performhis duties as fire boss effectively was the
subj ect of a nmeeting at which managenent insisted that
Brown satisfactorily carry out his job as fire boss if
he wanted to continue doing that work.

M. Nall also stresses the fact that conpl ai nant
denonstrated his abilities when he was called in to
supervise 19 nmen at the slope belt at the begi nning of
t he probl enms whi ch brought about conplainant's transfer
froma section forenman to foreman over the sl ope belt.

| cannot see that it would be very difficult to
supervise 19 nmen along a stretch of one belt which is
2,300 feet long, as conpared to maintaini ng supervision
over a crew of 10 or 11 nmen on an active working
section where supplies have to be noved snoothly, and
the men have to be rotated fromshotfiring to | oadi ng
out coal, securing the roof, and installation of
ventilation -- all in a snooth and satisfactory way so
as to produce coal on a continuous basis.

M. Nall also stressed the fact that conpl ai nant st ood
his ground in dealing with managenent and that such
practices undoubtedly irritated managenent and caused
managenment to put conplainant in a position where he
woul d be vul nerable when it becanme convenient to |ay
of f sonme peopl e.

There occurred at least two or three incidents which
failed to show that conpl ai nant stood his ground for
saf ety agai nst managenent. For exanple, when
conpl ai nant brought the splice, fromwhich the ground
had been severed, outside the mne with the intention



apparently, of showing it to both of his supervisors,
and to MBHA, if necessary, to get action taken on the
matter, Jennings testified, Jennings being the
superintendent of the mine, that after he had expl ai ned
to conplainant that it was inproper for himto have
left his section without supervision while he cane out
with the splice, Jennings testified, wthout being
contradicted by any rebuttal evidence, that conpl ai nant
apol ogi zed for his having acted hastily and that they
shook hands and the matter was snoothed over at that
tinme.
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On anot her occasi on, conpl ai nant spoke of having forced Pyro
Wllianms to | eave sone sex books on the surface. Then
conpl ai nant noted that WIlians was buying a trailer from

one of the high officials in the conpany, which of course is
deni ed, but assuming that it was true, conplai nant stated

that he would not have nmade an issue of it in the first place
if he had known that WIIlians had connections wi th managenent.

The ot her incident which indicates to nme that
conpl ai nant was not willing to stand his ground agai nst
managenment was in connection with the fact that
conpl ai nant clainms to have di scovered the person who
was cutting grounds out of cables. He said that one of
the reasons he did not report that person to nanagenent
was that he knew that that person's father-in-law was a
managenent official and that he didn't see any need in
tangling with soneone with that nuch influence.

The aforesaid occurrences lead nme to believe that
conpl ai nant was an average enpl oyee who woul d have
liked to have gotten along with managenent and woul d
have preferred to remain enpl oyed by working snoothly
wi th managenent if he could have done so. | think the
fact that conpl ai nant was included with the group of
men who were laid off on May 30, 1980, can be expl ai ned
on the basis of Jennings' testinmony to the effect that
despite the fact that Brazell was faithful in reporting
to work and trying to do a good job, he sinply was not
the kind of section foreman that managenent preferred,

i nsof ar as achi eving production goals is concerned.

As M. Whitledge stressed in his closing argunent, it
is a fact that coal mnes are run for profit. If they
cease to be profitable, they have to close down. That
profit notive is sonmething that the conpany is entitled
to consider and I cannot find on the basis of the many
i ncidents that have been given in conplainant's
testinmony, that those incidents show that there was
such a strong bi as agai nst conplainant for his alleged
safety-related activities, that he woul d have been

pi cked out as a person to elimnate sinply because he
had conpl ai ned about certain procedures in the nne

One of the aspects of Jennings' testinmony which is very
persuasive for ne in deciding this case is that

Jenni ngs stated that conplainant did not cone to him
with any nore problens than any of the other foremen in
the mne. Jennings also stated that conplainant had a
probl em of staying on a given subject |ong enough for
Jennings to be advised in a short period of tinme of an
exact problem and of the exact personnel involved, and
what needed to be done. He said that conpl ainant had a
problemw th ranbling in his discussions and that at
times it became frustrating to try to determ ne just
what conpl ainant's problens were. |If conplainant's
direct testinony in this case is exam ned by anyone



interested in reviewing the record, it will be readily
perceived that it is very difficult for conplainant to
keep on any one subject, wi thout engaging in many

i nferential discussions about other matters. For that
reason, it was very difficult to foll ow any given point
in his testinony on direct exam nation w thout being
led astray into other matters which
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were not the ones his counsel was trying to stress. |

bel i eve that that characteristic, which was very noticeabl e

at this hearing, supports Jennings' statenent that conplai nant
was unable to conmunicate readily with himso as to apprise
himof matters that conplainant m ght have wanted to report,
but seened to get sidetracked in the process.

In Secretary of Labor, on behalf of Thomas Robinette v.
United Castle Coal Conpany, 3 FMSHRC 803 (1981), the
Conmi ssion stated that it was always the burden of the
conpl ainant in a discrimnation case to show t hat
respondent had viol ated section 105(c)(1) so as to
entitle conplainant to recover. The Conm ssion stated
that if conpl ai nant succeeded in establishing a prim
faci e case showi ng that he had been di scharged because
he was engaged in a protected activity, that the
conpany woul d then have the responsibility of show ng
that even if one of the reasons for the conplainant's
di scharge did relate to a protected activity, if the
conpany's case succeeded in show ng that conpl ai nant
woul d have been di scharged in any event for other
matters in addition to the protected activity, that
respondent should prevail in that situation. |In this
case, the conplainant did not even prevail in
establishing a prima facie case in his direct
testimony. Assum ng that conplainant had proven in his
direct case that he had been engaged in a protected
activity, it appears to nme that respondent successfully
showed in its case that conplainant woul d have been
laid off in any event on May 30, 1980, for
nondi scri m natory reasons.

This case is different fromnearly all of the other
cases that have had cone before me under section 105(c)
in that the conplainant went into great detail and
cited a |l arge nunber of incidents which had occurred
over 4 or 5 years prior to his termnation. In none of
those situations was it ever nmade perfectly clear that
there had been a specific conplaint about safety made
to managenent in such a way that the conplaint would
have been an irritant to managenent in the sense that
managenent thereafter would have said, "W're going to
get rid of this fellow as soon as it's convenient."

Conpl ai nant described in his testinony several

i nstances whi ch woul d have been reasons for the conpany
to have rewarded him or conplinmented him rather than
for the conpany to have been upset about it. For
exanpl e, assum ng that the conpany didn't already know
about the roof fall that was blocking air fromgetting
into the mne, and which was allowi ng excess air to
enter the belt slope, if conplainant had been the first
person to find that out, and had made it possible to
reroute the air so as to permt |less float coal dust,
etc., to enter the slope entry, that woul d have been a
reason for managenent to thank himrather than to have



criticized him

The fact that conplai nant may have had something to do
with calling nanagenent's attention to Dan Brown, who
was not naking proper preshift exam nations, that also
woul d have been sonet hing they woul d have appreci at ed.

I f conplai nant could have actually identified the
person who was naki ng bonb threats so that that person
could be arrested, or at |east could have been

i nvestigated so as to elimnate himfromthe work force
i f necessary, there again, managenent woul d have had a
reason to appreciate it.
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As to the person who was using drugs, M chael Al bright,
not only did managenent appreciate Brazell's calling that
to managenent's attention, but Al bright hinself was pl eased
with the way that turned out, when he succeeded in overcom ng
hi s probl em

Anot her itemwas the fact that nanagenent wanted sone
people fromthe South Mne to work on the slope at the
North M ne. \When managenent found out that those people
were't com ng, they sent a supervisor along with them
to make sure they did cone. So, if conplainant had
reported that to managenent, it would have been

somet hi ng that managenent woul d have appreci at ed.

Consequently, this case presented ne with so many

i nci dents whi ch conpl ai nant said nay have contri buted
to his term nati on which were not things that a conpany
would normal ly resent, that it's inpossible for me to
add these inferences up, as suggested by M. Nall, in
such a fashion that | could find that the preponderance
of the evidence supports a finding that a violation of
section 105(c) (1) occurred.

VWHEREFORE, it is ordered:

The conpl ai nt of discharge, discrimnation, or interference
filed on Decenber 5, 1980, in Docket No. KENT 81-46-D is denied
for failure to prove that a violation of section 105(c)(1) of the
Federal M ne Safety and Health Act of 1977 occurred.

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703-756- 6225)



