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I n August of 1979, MSHA approved a nodification plan for
Monterey's No. 3 Dam This approval was in accordance with 30
C.F.R [{7.216 which requires that certain water sedi nent or
slurry inpoundnents be constructed in accordance with approved
pl ans.

On June 13, 1980, MSHA advi sed Monterey that it nade a
m stake in approving the plan and that accordingly the approval
was w thdrawn (see Joint Exhibit No. 1). Thereafter MSHA issued
a citation because Monterey was not operating the dam and pond
under an approved plan. The question before nme is whether NMSHA
was justified in withdrawing its approval because if not, its

subsequent action of issuing a citation was inproper. | hold
that MSHA was totally unjustified in withdrawing its approval and
t hat accordingly, the subsequent citation was invalid. | further

hold that this was not even a close question. The answer was
clear fromthe very begi nning and I cannot see how MSHA' s
engi neers, its district manager and his assistant, and Dr. Wi
refused to understand.
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VWhile the witnesses referred to safety often in their testinony,
safety is only indirectly involved in this case. MHA did not
issue its citation and withdraw its approval because the damin
guestion was unsafe. It withdrew its approval because the dam
and pond were not being operated in accordance with the
Engi neeri ng and Desi gn Manual, Coal Refuse Disposal Facilities
prepared by E. D Appol onia Consulting Engineers, Inc., and
publ i shed by MSHA' s predecessor, the Interior Departnent's M ning
Enf orcenent and Safety Admi nistration. The publication contains
Table 6.6 (see page 6.62 of Joint Exhibit No. 6) which
establishes the criteria for determning the size of a design
stormthat the inpoundnent nust be able to accommbdate. Table
6.6 classifies dans as small, internediate and | arge and
classifies their hazard potential as |ow, noderate and high
VWhen MBHA approved Monterey's plans, it was agreed that the
i mpoundnent size was internediate and that the hazard potenti al
was low. This resulted in the design stormof 1 percent
probability or OPB. Such a stormwould occur once in a hundred
years. Page 6.63 of Joint Exhibit No. 6 makes it absolutely
clear that the size classifications of Table 6.6 are based on the
depth of the water "above any settled material."” That is the item
whi ch MSHA chooses not to understand. The MSHA w t nesses argued
that the size criteria of Table 6.6 shoul d be based on the depth
of the entire inpoundnment, including the settled material s.

Section 77.216 of Title 30, Code of Federal Regul ations,
provi des that design, construction and mai ntenance plans are
required if an inmpoundi ng structure can

(1) I'npound water, sedinent, or slurry to an el evation
of five feet or nore above the upstreamtoe of the
structure and can have a storage vol une of 20 acre-feet
or nore; or

(2) I'npound water, sedinent, or slurry to an el evation
of 20 feet or nore above the upstreamtoe of the
structure, or

(3) As determined by the District Manager, present a
hazard to coal m ners.

Fromthis requirenment that inpounding structures having a tota
water slurry or sedinment depth of 20 feet or nore nust be in
accordance with a design plan, MSHA junps to the concl usion that
whenever there is a reference to the size of an inpounding
structure, it nust always nmean the anmount or depth of the water
slurry and sedinment. 1In the 268 pages of deposition testinony,
there was no scientific or engineering reason given for including
or excluding the sedi ment when determ ning the size of the

i mpoundnent. There was no testinony as to the pressures on the

i nner surface of the dam below the top of the sedinent |evel
conmparing that pressure to the pressure which woul d have been
generated at that level if the entire inmpoundnment had consisted
of water. But the fact renmains that Table 6.6, which MSHA relies
on and which it charged Monterey with violating, counts only the
wat er above the settled material in determning the size of a



pond for design storm purposes.
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If MBHA thinks a damis dangerous it can close it with an
i mm nent danger order or it can set up its own standards
concerni ng design storns and charge a nmine operator with a
viol ation of those standards. It cannot, however, successfully
charge an operator with a violation of the handbook's Table 6.6
and at the same time ignore the definitions of the terns used in
that Table. The fornula for deriving the circunference of a
circle is only valid if "r" equals the radius, and "pi" equals
approxi mately 3.1416. A change in the neaning of any of the terns
destroys the effectiveness of the forrmula and the same is true of
Table 6.6. MSHA's withdrawal of its approval was inproper and the
citation is VACATED

Charles C. More, Jr.
Admi ni strative Law Judge



