FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR

5203 LEESBURG PIKE JUL 1 3 l%]

FALLS CHURCH, VIRGINIA 22041

SECRETARY OF LABOR, . Conplaint of Discrimnation
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA), : Docket No. WEVA 81-174-D
ON BEHALF OF CHARLES BOOTHE, :
Conpl ai nant s
V.

CEDAR COAL COVPANY,
Respondent

DECI SI ON AND ORDER APPROVI NG SETTLEMENT

Statenent of the Case

This is a discrimnation proceeding filed by the conplainants
agai nst the respondent pursuant to section 105(c)(2) of the Federal
Mne Safety and Health Act of 1977, for an alleged act of discrimnation
whi ch purportedly occurred sometinme between Novenber 1, 1978 and June 30, 1980.
The matter was originally scheduled for hearing on May 5, 1981, in
Charl eston, West Virginia, but the hearing was continued at the request
of the parties so that a proposed settlenent could be submtted for ny
consi der ati on.

On June 17, 1981, the Secretary filed a notion to withdraw the
complaint of discrimnation together with the proposed settlenment agreenent,
the terms of which are as follows:

1. Conplainant will wthdraw his conplaint, HOPE
CD 80-57, filed under § 105(c) of the Federal M ne
Safety and Health Act of 1977, with prejudice to a
conplaint related to the matters contained therein
being refiled.

2. Conplai nant authorizes the Secretary of Labor to
seek a dismssal with prejudice of the conplaint
pending as Docket WEVA 81-174 before the Federal M ne
Safety and Health Review Comm ssion. That disnissal
with prejudice will be reflected on the basis of this
voluntary settlenent of all matters anong the parties.

3. Upon notification that the conplaint in Docket No.
VEVA 81-174 has been dism ssed with prejudice, Cedar
will post for a total period of three (3) consecutive




weeks the Notice, which has been prepared and agreed

to by Boothe, counsel for the Departnent of Labor,

Cedar and counsel for Cedar. Provided, however, that

such posting period shall begin on the day of

effect of a new collective bargaining agreenent applicable
to Cedar's operations, on Cedar's receiving notice of

the disnmissal of Docket No. WEVA 81-174, with prejudice,
whi chever date is later.

Di scussi on

The aforenentioned notice was filed by the Solicitor on July 6, 1981.
This notice indicates that conpl ai nant was awarded a job bid which had
been the subject of a grievance matter filed jointly with this discrimna-
tion conplaint. As conplainant now has received the job, he has chosen
to withdraw his conplaint.

The notice also states that there has been and will be no judicial
determi nation as to whether or not there has been any discrimnation
by Cedar Coal Conpany. It also indicates the conmpany policy of

not condoni ng any discrimnatory practices by its nmanagement or supervisory
personnel .

\

Concl usi on

After full consideration of the proposed settlement and the attached

notice, | conclude that the settlenent disposition of this dispute
is a reasonable and fair resolution of the matter and that its approval
would be in the public interest. It seens clear that both M. Boothe

and the respondent are satisfied with the settlenent disposition of
this case, and the Secretary is in accord with the agreenent.

ORDER

In view of the foregoing, the proposed settlement disposition of
this matter is APPROVED, and the notion to w thdraw the conpl ai nt of

discrimnation is GRANTED.
Z:rgz A. Kc.sutras

Admi ni strative Law Judge

Di stribution:

David Street, Esq., U S. Departnent of Labor, Ofice of the Solicitor,
3535 Market St., Philadel phia, PA 19104 (Certified Mil)

Alvin J. McKenna, Esqg., Al exander, Ebinger, Fisher, McAlister & Law ence,
17 South H gh Street, Colunbus, OH 43214 (Certified Mil)
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