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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

JOHNNY HOWARD, COVPLAI NT OF DI SCHARGE,
COVPLAI NANT DI SCRI M NATI ON, OR
V. | NTERFERENCE
MARTI N- MARI ETTA CORPORATI ON, Docket No. SE 80-24-DM
RESPONDENT

MSHA Case No. MD 79-93
SUPPLEMENTAL DEC!I SI ON

On June 19, 1981, | issued a decision in Conplainant's favor
on his conplaint of discrimnation under 00105(c) of the Act.
The parties were ordered to confer for the purpose of
ef fectuating paragraphs 1 - 6 of the order contained in the
decision. It appears that the parties substantially agree on al
i ssues save back pay. Wiile they agree on the figures to be used
in conputing back pay, they disagree on the fornula to be applied
to those figures. The forrmula and award are set forth in this
deci sion, which constitutes ny final disposition of the
pr oceedi ngs.

Turning to the provisions of the order of June 19, 1981
reinstatement will not be ordered since Conpl ai nant has obt ai ned
full-time work el sewhere and does not wish to return to
Respondent's enpl oy. Therefore, paragraph 1 of the order is
vacat ed.

Par agraph 2 directs back pay for Conplainant. There have
been few Commi ssi on deci sions dealing with the conputation of
back pay under the Mne Act. |In Bradley v. Belva Coal Co., 3
FMSHRC 921 (1981), | concluded that the remedial portions of [
105(c) were nodel ed on 010(c) of the National Labor Relations
Act, so the NLRB' s approach to back pay conputation should be
foll owed. According to the Board

"Maki ng whol e" invol ves paynent to the discrimnatee of
a sumequal to gross back pay (what the discrimnatee
woul d have earned in enpl oyment | ost through

di scrimnation) less net interimearnings (what was
actually earned from ot her enpl oynent during the period
| ess expenses incurred in seeking and holding interim
enpl oyment), the difference between the two being the
net back pay due.

3 NLRB CASEHANDLI NG MANUAL, [010530 (1977).
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Conpl ai nant renounced reinstatenment at the hearing, so the period
of back pay liability runs fromJuly 31, 1979, to March 26, 1981

If the general fornula were applied and total earnings for the
peri od | unped together, no back pay woul d be due, since
Conpl ai nant has earned nore el sewhere during this period than he
woul d have earned at Respondent's quarry in Janmestown, South
Carolina. However, the NLRB computes back pay by cal endar
quarters of the year. 3 NLRB CASEHANDLI NG MANUAL [110534.1
(1977). This policy has been in effect nore than 30 years and
was adopted because conputations based on the entire period of
liability fell short of the "make-whol e" renedy the Board was
attenpting to provide. See NLRB v. Seven-Up Bottling Co., 344
U S. 344, 347 (1953). The Commi ssion should draw on this
experi ence. Therefore, Conplainant's back pay award will be
conputed on a quarterly basis.

The parties have stipulated that Conplainant's hourly rate
was $4.76 with tinme and a half for overtime. Conplainant worked
50 hours each week. During periods of unenpl oynment, Howard
recei ved unenpl oyment benefits fromthe State, but these will not
be deducted from back pay. Bradley, supra, at 923. The back pay
conputation is as foll ows:

7/31/79 - 9/30/79 Lost earnings

10 weeks 400 hrs. at 4.76 1904.
100 hrs. at 7.14 714.
2618.
I nteri mearnings 0
Net back pay 2618.
10/ 1/79 - 12/31/79 Lost earnings
13 weeks 520 hrs. at 4.76 2475. 20
130 hrs. at 7.14 928. 20
3403. 40
I nteri mearnings 0
Net back pay 3403. 40
1/1/80 - 3/31/80 Lost earnings
13 weeks 520 hrs. at 4.76 2475. 20
130 hrs. at 7.14 928. 20
3403. 40

I nteri mearnings
Rogers & Wl son Co. 2253. 25
Net back pay 1150. 15
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4/ 1/ 80 - 6/30/80 Lost earni ngs
13 weeks 520 hrs. at 4.76 2475. 20
130 hrs. at 7.14 928. 20
3403. 40
I nteri mearni ngs
Ceor get own St eel 480 hrs. at 8.73 4190. 40
Net back pay 0
(FOOTNOTE. 1) Total back pay 7171.55

Arate of 6% interest per annumw ||l be applied to the back pay
award t hrough January 31, 1980. Thereafter, a rate of 12%w Il be
applied. Bradley, supra, at 925. Interest will accrue beginning
with the |ast day of each cal endar quarter of the back pay
period. 3 NLRB CASEHANDLI NG MANUAL, [010623.1.

Respondent is responsible for deducting the anmounts required
by state and Federal |aw and for any additional contributions
whi ch those | aws may require.

The parties agree that $750 is a reasonable attorney's fee
for Conpl ai nant's counsel

The notice subnmitted by Respondent for posting at its
Jamestown quarry i s acceptable.

ORDER

1. Respondent shall pay to Conpl ai nant the sum of
$7,171.55, as back pay with interest thereon at the
rate of 6% per annum from July 31, 1979, through
January 31, 1980, and at the rate of 12% per annum
thereafter.

2. Respondent shall pay to counsel for Conpl ainant the
sum of $750 for |egal services rendered to Conpl ai nant.
Counsel for Conplainant shall refund to Conpl ai nant so
much of that fee as he has al ready paid.
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3. The notice submtted by Respondent shall be posted in a
conspi cuous pl ace at Respondent's Janestown quarry.

James A. Broderick
Chi ef Admi nistrative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAL
~FOOTNOTE_ONE

Interimearni ngs exceed | ost earnings for every quarter
after April 1980.



