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STATEMENT OF THE CASE

On Cct ober 20, 1980, the conplainant, pro se, filed a
conpl ai nt of discrimnation agai nst the respondent based on
section 105(c) of the Federal Mne Safety and Heal th Act of 1977
[hereinafter "the Act"]. The conplainant alleged that his
enpl oyment with the respondent was term nated on July 1, 1980,
since he had devel oped bronchitis and | ung problens after working
in respondent’'s underground coal mne. Conplainant alleged that
he "tal ked to the nanagenent at the m ne about a | ess dusty job,"
but was told that nmanagenment could not "create a job for ne away

fromthe dust." Conplainant alleges that when he was hired by
respondent and given a conpl ete physical exam nation he was
"given a clean bill of health,” but that he [later] received a

letter fromthe Departnent of Health, Education and Wl fare
statingthat "traces" of pneunoconiosis were found in his |ungs.
Conpl ai nant al so all eges that the respondent had ot her jobs he
could performon the outside of the mne or in the shops.
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Respondent denies that it in any way di scharged, discrimnnated or
interferred with the rights of the conpl ai nant and al |l eges t hat
conpl ai nant was term nated because he refused to work underground
and that there was no position available that woul d have renoved
conpl ai nant totally from underground worKk.

At the conpletion of conplainant's case, respondent noved to
di smss the conplaint on the basis that conpl ai nant had not shown
that he had engaged in any protected activities whatsoever, "nuch
| ess adverse actions taken as a result of that protective
activity.” Ruling on the notion was reserved until respondent's
evi dence was presented.

| SSUE

VWhet her or not conplainant's conplaint of discrimnation
shoul d be dismssed for failure of the conplainant to establish a
prima facie case. More specifically, the question is whether or
not the conpl ai nant presented evi dence whi ch standi ng al one and
unrebutted shows that he is entitled to relief.

FI NDI NGS OF FACT

Based on evi dence introduced during conplainant's case, |
make the follow ng findings of fact:

1. The conpl ainant was hired by respondent to work at its
underground coal mine as a general mne worker, conmmencing Apri
10, 1978.

2. Conpl ai nant resigned his enploynent with the respondent
July 20, 1979, and was rehired August 20, 1979, wi th subsequent
duties as a section nechanic.

3. Commenci ng approxi mately Cctober 1979, conpl ai nant began
to have severe coughi ng attacks underground and had difficulty
breathing. Conplainant attributed the health problens to a | ung
irritation due to dust.

4. A doctor consulted by the conplai nant recommended t hat
conpl ai nant seek a | ess dusty job because his current job would
create lung problenms in the future.

5. On June 27, 1980, and just prior to going underground to
work his shift, conplainant told his supervisor that he did not
bel i eve he could take the dust any |onger.

6. On July 1, 1980, the conplai nant was asked by the
respondent to resign because respondent could not create a | ess
dusty job for him \Wen conplainant refused to resign, he was
ter m nat ed.

7. Approximately a week or ten days after conplai nant was
term nated, respondent attenpted to obtain enploynment for the
conpl ai nant wi th anot her m ni ng conpany, but conpl ai nant woul d
not take the enpl oynent because he "thought if one coal mne was



going to kill nme in ten years, ... another one wll too.
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8. Conpl ai nant had been notified in a letter fromthe Departnent
of Health, Education and Wl fare dated February 9, 1979, that his
chest x-ray showed sone evi dence of pneunociosis, although
breathing tests were normal. This letter was not given by
conpl ai nant to respondent until July 30, 1980, approximtely 30
days after conplainant's enpl oynment had been term nat ed.

DI SCUSSI ON

The activity which is protected is set forth in Section
105(c) (1) of the Act. It reads in part as follows:

No person shall discharge ... any niner
because such mner ... has filed or made a
conpl aint under ... this Act, including ..
notifying the operator ... of an alleged danger or
safety or health violation ..., or because such
mner ... is the subject of nedical evaluations and
potential transfer under a standard published pursuant
to section 101 or because such miner ... has

caused to be instituted ... any proceedi ng
under ... this Act ... or because of the
exerci se by such mner ... of any statutory right
af forded by this Act.

In order for the conplainant to establish a prinma facie case
showi ng a violation of section 105(c)(1), it is necessary for him
to introduce evidence that (1) he engaged in a protected
activity, and (2) that his term nation was notivated in any part
by the protected activity. Secretary of Labor on behal f of David
Pasul a v. Consolidation Coal Conpany, 2 FNMSHRC 2786 (1980).

The conpl ai nant testified that he thought the Act was
vi ol at ed because of his term nation "and | wasn't even given the
opportunity to conti nue working underground. It wasn't safety
violations. | thought ny working rights were viol ated by
term nating me because of the health conditions, and wi thout even
being all owed to continue working underground if | had wanted
to."

The conpl ai nant introduced no evidence of making any
conplaint to the respondent in regard to an all eged danger or
safety or health violation. Indeed, there was no evidence of any
safety or health violation in the mne. There was no evidence
that the conplainant was entitled to any option of transferring
fromhis position to another position in any area of the mne
pursuant to applicable provisions of the Act.

During the course of his enploynent, the conplai nant had

worked a total of approximately two years and one nonth

under ground. Conpl ai nant believed that dust encountered in the

m ne contributed to his bronchitis and caused coughi ng spells.
Under these circunmstances he wanted a | ess dusty job and inforned
his supervisor that he did not think he could take it (working
under ground) any longer. The respondent termni nated the
conpl ai nant because respondent had no other |ess dusty jobs in



the m ne and, in any event, conplainant was not entitled to the
option of transferring pursuant to any rights accrued under the
Act .
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Conpl ai nant has, thus, failed to show that he engaged in any
protected activity and has therefore failed to establish one of
the essential ingredients of the prima facie case.

ORDER
Respondent's notion, heretofore reserved, is granted and the

conplaint is dismssed.

Jon D. Boltz
Admi ni strative Law Judge



