FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
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5203 LEESBURG PIKE AlUs 27 198

FALLS CHURCH, VIRGINIA 22041

LOCAL UNION 1374, DI STRICT 28, : Conpl aint for Conpensation
UNI TED M NE WORKERS OF AMERI CA
(UMWA), : Docket No. VA 80-167-C
Conpl ai nant : Order No. 700382
: June 18, 1980

V.

Beatrice M ne
BEATRI CE PCCAHONTAS COVPANY,

Respondent

SUVMMARY DECI SI ON

Counsel for the conplainant in the above-entitled proceeding filed on
April 17, 1981, a motion for summary decision pursuant to 29 C.F.R § 2700. 64.
The notion was acconpanied by a joint stipulation of facts signed by counsel
for both conplainant and respondent. Since no factual issues are in dispute,
| find that the motion for summary decision should be granted.

The issues to be decided in this case will be based on the parties'
stipulation of facts set forth bel ow

1. The Beatrice Mne is owned and operated by the Beatrice
Pocahontas Conpany.

2. The Beatrice Mine is subject to the-jurisdiction of the
Federal Mne Safety and Health Act of 1977 (the "Act").

3. Representatives of the International Union, United Mne
Norkers of America ("UMWA"™), are authorized representatives for the

menbers of Local Union. 1374, enployed by the Beatrice Mne for purposes
of this proceeding.

4, The administrative law judge has jurisdiction over these
proceedi ngs.

5. At times relevant herein Beatrice Pocahontas Company, at its
Beatrice Mne, and Local Union 1374, UMM, were bound by the terns of
the National Bitum nous Coal Wage Agreenent of 1978 (the "Contract").

6. On June 18, 1980, at 6:15 p.m, Ronald Pennington, a duly
authori zed Mne Safety and Health Admi nistration ("MSHA") inspector,
i ssued Wthdrawal Order No. 700382 to Beatrice Pocahontas Conpany at
its Beatrice Mne pursuant to Section 107(a) of the Act.

7. Order No. 700382 was not terminated until 10:30 a.m on
July 10, 1980.

8. The aforesaid order was issued due to the accunul ati on of
expl osive concentrations of methane gas in the bleeder entries of the
No. 3 longwall area of the Beatrice M ne.
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9. No violation of any mandatory health and safety standard
pronul gated under the Act was alleged in the order.

10. The miners working on the 4:0l1-p.m.~to-12:00-a.m. shift
during which the order was issued were paid for the balance of their
shift in accordance with section 111 of the Act.

11. The miners normally scheduled to work the 12:0l-a.m.-to-
8:00-a.m. shift on June 19, 1980, reported for work. Respondent
requested that they remain on the surface until it was determ ned
whet her the order would be terminated. After approximately 1-1/2 hours,
all underground miners were sent hone.

12. These miners received 4 hours of pay at their regular rates.

13. [f normal mning operations had been conducted at the
Beatrice Mne on June 19, 1980, between 12:01 a.m and 8:00 a.m,
each underground enployee normally scheduled to work on that shift
woul d have been offered the opportunity to work his/her full B-hour
shift.

14. Union Exhibit 2 (a copy of which is attached) is an accurate
list containing.(a) the names of each underground miner who reported
to work on June 19, 1980, at 12:01 a.m, (b) his/her rate of pay as of
June 19, 1980; and (c) the amount of conpensation clainmed

| ssue

The issue raised by the conplaint in this case, according to UMWA's
brief (p. 1), is as follows:

Are mners idled for six and one-half hours by a !Jithdrawal O der
i ssued on the preceding shift entitled to receive 4-hours conpensation
under Section 111 of the Act where they received 4-hours reporting pay
in accordance with their collective bargaining agreenent?

Inits brief (p. 2), respondent clains that the issue raised by the
conplaint is as follows:

Under the facts stipulated, are the nminers who reported to work on
the 12:01 a.m to 800 a.m shift at the Beatrice Mne on June 19, 1980,
entitled to conpensation, under § 111 of the Act, in addition to the
4-hours' conpensation which they have been paid?

On page 1 of its brief, respondent states that the parties agreed that
the judge should determne the wording of the issue raised by the conplaint.
| find for the reasons hereinafter given, that the issue raised by the com
plaint is as follows:

Are miners idled by a withdrawal order issued on the preceding shift
entitled to receive 4 hours of conpensation under section 111 of the Act if
they also have received, in accordance with Article IX(c) of their collective
bargai ni ng agreement, 4 hours of pay for reporting to work?
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UMWA's Argunent

UMWA's initial brief contends (p. 2) that resolution of the issue in
this proceeding requires an interpretation 1/ofthe relationship between
the statutory provisions of section 111 of the Act and Article IX(c) of the
1978 Bituminous Coal Wage Agreenment. The pertinent part of section 111
provi des as follows:

If a coal or other mine or area of such mne is closed by an
order issued under section 103, section 104, or section 107, al
m ners working during the shift when such order was issued who are
idled by such order shall be entitled, regardless of the result of
any review of such order, to full conpensation by the operator at
their regular rates of pay for the period they are idled, but for
not nmore than the bal ance of such shift. [f such order is not
termnated prior to the next working shift, all mners on that shift
who are idled by such order shall be entitled to full conpensation
by the operator at their regular rates of pay for the period they
are idled, but for not nore than four hours of such shiftwes=*

\

Article 1X(c) of the wage agreenent provides as foll ows:

Unless notified not to report, when an Enployee reports for
work at his usual starting tinme, he shall be entitled to four (4) hours'
pay whether or not the operation works the full four hours, but after
the first four (4) hours, the Enployee shall be paid for every hour
thereafter by the hour, for each hour's work or fractional part thereof.
If, for any reason, the regular routine work cannot be furnished, the
Enpl oyer may assign the Enployee to other than the regular work. #* & %-

As indicated in Stipulation No. 6, Oder No. 700382 was issued at 6:15 p.m
on June 18, 1980. According to Stipulation No. 10, the miners working on the
4 p.m-to-mdnight shift, when the order was issued, were paid for the remin-
der of the shift. Therefore, the first sentence in section 111 of the Act
was satisfied. As indicated in Stipulation No. 11, the miners on the "next
working shift" (mdnight-to-8-a.m) after issuance of Oder No. 700382 reported
for work. As also shown by Stipulation No. 11, they were asked to renmain on
the surface for 1-1/2 hours until it was deternm ned whether the order would
be termnated. After it had been deternmined that the order would not be terni-
nated on their shift, the nminers on the mdnight-to-8-a.m shift were sent hong,
According to Stipulation No. 12, the mners on the nidnight-to-8-a.m shift
were paid for 4 hours at their regular rates of pay. [f Order No. 700382 had
not still been in effect, the mners on the mdnight-to-8:00-a.m shift would
have been given the opportunity to work for a full 8-hour shift (Stipulation
No. 13). ’

UMWA's brief (pp. 2-3) refers to the second sentence in section 111 and
argues that interpretation of paynment for miners on the "next working shift"”
must be made in light of the fact that the "period they are idled" pertains

1/ Inits reply brief (p. 2) UMWA changed its position as to the need to
interpret the Wage Agreement because no dispute exists as to the neaning of
Article 1X(c) of the Agreenent.
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to a full g-hour shift. UMWA contends that the awarding of 4 hours of com
pensation under the second sentence of section 111 is not confined to the
initial 4 hours of a shift, "* * * but becones effective when the miner no

| onger receives conpensation from his/her enployer” (Br., p. 3). UMKA then
cites the Conmi ssion's decision in Youngstown Mines Corp., 1 FMSHRC 990 (1979),
in which the Conmission held that mners "on the next shift" after issuance

of a withdrawal order are entitled to conpensation for the remaining 4 hours

of their shift if they are used and paid for abatement work during the first

4 hours of the shift. The prinmary reason given for the Comm ssion's holding
in that case was that the mners would have worked and woul d have been paid

for the last 4 hours of the shift if the withdrawal order had not still been
in effect so as to idle themfor the remaining 4 hours of their shift. UMvA
also cites Peabodv Coal Co., 1 FMSHRC 1785 (1979), in which the Conm ssion
held that mners were entitled to receive 3-1/2 hours of pay for the remainder
of their shift even though Peabody had paid themfor work performed during

the first 4-1/2 hours of the "next shift" after issuance of a withdrawal order.

UMWA's brief (p. 4) states that respondent objects to UMwWA's effort to
use the Youngstown and Peabody cases as precedents for UMWA's position in this
case. Respondent, it is said, seeks to distinguish the Comm ssion's holdings
in those cases by pointing out that in each of those cases, the miners were
paid for the first half of their shifts for work actually performed, whereas
in this proceeding, 'the niners were kept at the mine site at respondent's
request for only 1-1/2 hours. Therefore, in this proceeding, UMJA says that
respondent wants to restrict the Youngstown and Peabody hol dings as being
applicable only to the extent that they would require respondent to pay the
mners for the first 1-1/2 hours while a determ nation was being made as to
whet her the order would be termnated on their shift. TUMJA savs that respon-
dent argues, nevertheless, that since the miners were paid for 4 hours, they
received the full 4 hours of conpensation which they are required to be paid
under the second sentence of section 111.

UMWA's brief clains that respondent's argunent is defective because it
m sconstrues Article LX(c) of the Wage Agreenment which clearly provides that
mners who report for work are entitled to 4 hours of pay regardless of how
much work is actually performed. Therefore, UMWA argues (Br., p. 5) that
it is irrelevant that the mners received 4 hours of pay even though they
were kept at the mine for only 1-1/2 hours before they were sent home. UMWA
further argues that under Article III(b)(2) of the Wage Agreenent, neither
party to the Agreement waived any rights relating to the Coal Act. UMWA
claims that section 111 of the Act nust be interpreted so as to give ful
effect to the parties' intention to preserve both their statutory and contrac-
tural rights. UMWA clainms that the aforesaid purpose can be achieved by inter-
preting the second sentence of section 111 so as to treat the first four hours
of the "next working shift" as non-idle time. UMWA concludes the foregoing
portion of its argument by claimng that there is no basis for distinguishing
the Commission's holdings in the Youngstown and Peabody cases from the facts
in this case because the inportant point in this proceeding and in those
cases is that the mners on the "next working shift" were idled for the |ast
4 hours of the shift because of the issuance of a w thdrawal order.

2007




UMWA al so argues (Br., p. 6) that respondent's interpretat ion of
section 111 as providing for no pay over and above the 4 hours which the

m ners have already received "* * * disregards the well-established principle
recogni zing the separate and independent nature of statutory and contractua
rights." UMWA supports that argunment by referring to the Comm ssion's

decision in the Youngstown case, 1 FEISHRC at 993, in which the Conmi ssion
rejected an argument to the effect that provisions in the Wage Agreement
should be allowed to control an interpretation of section 110¢a) of the

1969 Coal Act. UMWA also cites a statenent by the court in Phillips v. IBMA,
5300 F.2d 772, 777 (D.C.Cir. 1974) that "= %% if there is no right of action
under the Mne Safety Act independent of the usual |abor dispute settlenent
mechani sns, there is no right of action under the Mine Safety Act at all.’

Respondent' s Argunent

As indicated above under the heading "Issue", respondent does not agree
with UMWA's statenent of the issue in this proceeding. Respondent clains that
no reference whatsoever should be nade to UMwA's contention that the 4 hours
of conpensation which the mners on the mdnight-to-8-a.m shift were paid was
awarded to them under the "reporting pay“ provisions in Article IX(c) of the
Wage Agreement. Respondent argues that it is outside the scope of a disagree-
ment as to the neaning of the second sentence in section 111 of the Act for
the Conmission to consider whether the 4 hours of conpensation may have been
awarded to the mners because they happened to report for work so as to trigger
a contractual provision which requires respondent to pay the miners for 4 hours
if they are allowed to report to work.

Respondent enl arges upon the argument above on page 2 of its brief by
enphasi zing that this is a casewhich has arisen solely under the provisions
of section 111. Respondent argues that if any conpensation in addition to that
whi ch has already been paid is found to be due, that determination must be nade
under the provisions of the second sentence of section 111 which clearly pro-
vides that the mners on the "next working shift" "who are idled by such order
shall be entitled to full conpensation by the operator at their regular rates
of pay for the period they are idled, but for not nore than four hours of such
shift" [Enphasis supplied by respondent.]. Respondent states that it is
abundantly clear that the requirenents of the second sentence of section 111

have been satisfied in this instance. Respondent points out that the order

in question was issued on the preceding shift and was not termnated at the
begi nning of the midnight-to-8-a.m shift, or "next working shift" (Stipulation
No. 7). Respondent further notes that the mners who reported for work on the
m dni ght shift were undoubtedly idled by the order and were entitled to ful
conpensation at their regular rates of pay for the period idled, but for not
more than 4 hours of that shift. Respondent says that the miners have in

fact been paid at their regular rates of pay for 4 hours (Stipulation No. 12).
Therefore, respondent concludes that no further conpensation can be found to
be due under section 111

Respondent's brief (p. 3) recognizes that UMWa clains that the facts in

this proceeding require an interpretation of the relationship between the
contractual provisions of the Wage Agreement and the statutory provisions of
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section 111. Respondent al so acknow edges UMWA's argument that respondent's
position in this case misconstrues the "reporting-pay provisions" of the Wage
Agr eenent . Respondent's answer to UMWA's argunments about the Wage Agreement
is that the Conmission has no jurisdiction over the Wage Agreenent nor author-
ity to nmediate disputes arising under the Wage Agreenent.

Respondent states (Br., p. 4) that even if one puts aside its juris-
dictional argunent above, there are defects in UMWA's interpretation of
section 111. For exanple, respondent takes exception to UMWA's contention
that the Commission can find that additional conpensation is due under the
second sentence by considering the 4 hours of "reporting pay" awarded the
mners under the Wage Agreement as "non-idle tinme". Respondent argues that
the word "idled", as used in section 111, nust be considered to have the
general meaning given to that word, nanely, "not occupied or enployed". Re-
spondent says that if an individual is working, then he is working; if he is
not working, then he is idled. Respondent concludes the foregoing argunent
by noting that there is nothing in the Wage Agreenent which can change the
meaning of a mner's "working/idl ed status" under section 111.

Finally, respondent's brief (pp. 4-5) contends that the Peabody and
Youngst own cases, supra, relied on by UMWA, can readily be distinguished from
the facts in this proceeding. Respondent points out that in each of those
cases the miners on the "next working shift" were paid for working during
the first half of the shift and that the Commission sinply held that they
were idled by the order during the second part of the shift and were entitled
to receive up to 4 hours of conpensation for the remaining part of the shift
during which they were idled by the order. Respondent, therefore, concludes
that the Youngstown and Peabody cases do not turn on the question of noney
received, but rather depend on "* * % the logical distinction between work
time versus idle tine upon which the Youngstown Mnes and Peabody cases were
decided" (Br., p. 5).

UMAA's Reply Brief

UMWA 's reply brief (pp. 1-2) cites the Commission's recent decision in
Eastern Associated Coal Corp., 3 FMSHRC 1175 (1981), as grounds for rejecting
respondent's claim that the Commission, in interpreting section 111, is pre-
cluded from recognizing provisions regarding "reporting pay" contained in the
Wage Agreement. UMWA's brief (pp. 1-2) summarizes the holding in the Eastern
Associ ated case as foll ows:

* % % |n Eastern Associated, the UMM requested conpensation under
Section 111 of the Federal Mne Safety and Health Act ("the Act")
following the issuance of a withdrawal order pursuant to Section
103(k) of the Act. The order was issued a few hours after the
mners had left the nine in accordance with Article XXII(k) of the
National Bitum nous Coal Wage Agreenent of 1978 ("the Contract").
This clause provided for the withdrawal w thout pay of niners from
the mine for a 24-hour menorial period following a fatality.

2009




The Conmission declined to award the conpensation requested,
reasoning that there was no causal connection between the idling of
the miners and the withdrawal order. This result did not extinguish
or supplant any contractual rights to conpensation, since none existed
under Article XXI1(k) of the collective bargaining agreenent. The
Commi ssion stated that in sone cases it was necessary to exanine con-
tractual pay rights in order to delineate the statutory pay rights
granted under Section 111.

Fol l owing the sunmary set forth above, UMWA's brief relies upon the
following portion of the Conmission's decision in the Eastern Associated case
(3 FMSHRC at 1179):

We cannot agree with the Union's contention that denial of
section 111 conpensation would "supplant [the 1977 Mne Act] wth
a contract provision." Br. 3. It is true that we do not decide
cases in a manner which permts parties' private agreements to over-
come mandatory safety requirenents or mners' protected rights; nor
do we unnecessarily thrust ourselves into resolution of |abor or
col lective bargaining disputes. See Youngstown M nes, supra,
1 FMSHRC at 993-995. However, section 111 requires us to determne
whether there is a pre-existing private entitlement to pay. To
make that determination, we are occasionally obliged to examne the
parties' collective bargaining agreement which fixes pay rights.
In addition, as here, we nust sonmetimes look to the agreenent to
understand the reasons for a private withdrawal. In the present
case, there is no need for contract interpretation because the
parties are agreed that the miners withdrew pursuant to the nenorial
provision and have stipulated that under that provision the mners
were not entitled to pay from Eastern Associ ated during the menori al
period. Simlarly, the Union's reliance (Br. 2-3 & nn. 2 & 3) on
certain recitations in the contract that neither party waives its
1977 M ne Act "rights" would incorrectly transform section 111 into
a statutory indemity against absence, loss, or surrender of private
pay entitlenents. Wile the Union gave up a private claimto pay,
it has not waived any statutory entitlenent. [ Commi ssion's enphasi s. ]

UMWA's reply brief (pp. 2-3) contends that if the Comm ssion's hol ding
in the Eastern Associated case is applied to the facts in this proceeding,
it will be found that no contractual interpretation is necessary in this
case either because the parties have stipulated that the miners received
4 hours of pay for 1-1/2 hours of work (Stipulation Nos. 11 & 12). UMM says
that this payment was not the result of a mistake or any generosity on the
part of respondent, but was rather required by the "reporting-pay provisions"
of the Wage Agreerment. UMM says there is no dispute about the interpretation
of the Wage Agreement and that there is no unnecessary intrusion into the
collective bargaining process by a deternmination of the relationship between
the reporting-pay provisions and section 111 of the Act.

UMWA's reply brief (p. 3) argues that there is a direct causal connection
between the withdrawal order issued in this case and the failure of the mners
to receive 4 hours of pay for the final 4 hours of the "next working shift".
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UMWA contends, finally, that since there was a preexisting private entitle-
ment for the final 4 hours of the shift, the mners are entitled under the
second sentence of section 111 to receive conpensation for those 4 hours

of idlenment resulting from issuance of the order.

Consi deration of Parties' Argunents

In the portion of my decision entitled "Issue", supra, | stated that
I would explain why | had largely adopted UMWA's i nstead of respondent's,
statenent of the issue. | believe that | am obligated under the Conmission's
decision in the Eastern Associated case, supra, to give recognition to the
reason that the miners on the "next working shift" received conpensation
for 4 hours "at their regular rates of pay". In the portion of the Comm s-
sion's decision in that case quoted above, the Conmission stated that it
believed that " * % section 111 requires us to determ ne whether there is
a preexisting private entitlenment to pay" [Commission's enphasis]. In that
case, the Conmission found that no preexisting right to pay existed because
the miners had waived their right to pay during the 24-hour nmenorial period.
In this proceeding, it is undisputed that the mners 'on the next working
shift" were entitled to 4 hours of pay because they had reported for work
and were kept for 1-1/2 hours until it was determ ned that the withdrawal
order would not be terminated during their shift. As UMWA argues, the miners
were paid for 4 hours of work through no mistake or generosity of respondent,
but because the lage Agreenent required the miners to be paid for 4 hours
if they were allowed to report for work.

Mv framing of the issue in this case by reference to the paynment of
4 hours of conpensation under the Wage Agreenment is also supported by the
fact that in the Eastern Associated case, the Conmission referred to the Wage
Agreenent in stating the issue. Its decision began with the followi ng state-
_ment (3 FMSHRC at 1175):

The issue in this case is whether miners are entitled to com
pensation under section 111 of the # % * Act * * % where a wi thdrawal
order under section 103(k) * * * was issued after the miners had al -
ready withdrawn from the mine pursuant to their collective bargaining
agreenent's non-conpensated "nmenorial period." % % #

In its Eastern Associated decision, the Conm ssion nade it clear that
each dispute as to the proper interpretation of section 111 would have to be
made on a case-by-case basis. The Commission also stated that conpensation
m ght be awarded under section 111 if withdrawal were "independently justi-
fied by exigent circunstances". Mreover, the Commission noted in its Eastern
Associ ated decision that even if the order in that case had not been issued,
the mners "would not have worked or reported” for work on the midnight-to-
8-a.m shift '3 FMSHRC at 1179). [ Emphasi s supplied.]

I think rhat UMWA correctly interprets the first 4 hours of the "next
working shift" under the second sentence of section 111 as 'non-idle tinme"
in contending that the nminers are entitled to 4 hours of additional conpen-
sation. There are at |least two reasons for the foregoing conclusion. First,
the mners on the midnight-to-8-a.m. shift, or 'next working shift' were not
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idle during the first part of their shift. The act of reporting for work was
preceded by their driving fromtheir residences to the mne. Exhi bit Ko. 2
to the stipulations shows that there were 56 of them In all the cases in
which | have had testinony concerning the distances mners drive to work,

| have found that sone of them drive a considerable distance. Consequently,
the act of reporting for work at today's gasoline prices is an activity for
which the mners are entitled to be paid. The miners were not permtted to
return honme imrediately, but were kept at the mine for 1-1/2 hours to their
detrinment. Consequently, the first 4 hours of the shift should be considered
as "non-idle tine". As respondent argues in its brief, a person is idle if
he is not enployed. The miners were enployed and they reported for work, so
| cannot see how they coul d be considered to have been idle at the beginning
of their shift.

My second reason for considering the first 4 hours of the shift to be "non-
idle timne" is that | don't agree that respondent has sufficiently succeeded in
di stinguishing the holdings in the Youngstown and Peabody cases from the facts
in this proceeding. Respondent clainms that in those cases, the miners were
pai d for working during the first part of their shift and that the Comm ssion
held that they were entitled to be paid for the remaining part of the shift
because they would have worked during the second part of the shift except that
they were idled by the failure of the withdrawal order to be termnated. In
the Peabody case, the Commi ssion stated that "[i]an order to resolve a possible
contractual dispute over reporting pay, Peabody permtted the eight nminers to
work the first four and one-half hours of their shift" (1 FMSHRC at 1787).

In this proceeding, respondent obviously chose to neke an interpretation
of the reporting-pay provisions of the Wage Agreenent and chose to pay the
mners for 4 hours of conpensation. Thus, the paynent of 4 hours of conpen-
sation in this proceeding was in return for the mners having reported for

work. Consequently, | don't think that the Commission's holdings in the
Youngst own and Peabody cases can be distinguished fromthe facts in this
proceeding. In this proceeding, as in those cases, the mners were paid for

sonmething they did, namely, 'reporting for work and staying at the mne for
1-1/2 hours.

If a conpany allows its miners to report for work at all, it knows that
it will have to pay them for 4 hours under the Wage Agreenent. The conpany
also knows that it will have to pay for 4 hours under the second sentence of
section 111 if the order is not termnated. If | were to interpret section 111
as | amurged to do by respondent, a conpany would be able to act indiffer-
ently about notifying its miners not to report for work and could allow them
to come to the mine and then leisurely determne within the first 4 hours of
the shift whether the order is going to be termnnated during the "next working
shift". An inminent danger order had been issued in this instance because of
an accunul ation of explosive concentrations of methane in the bleeder entries
of the No. 3 longwall area of the mine (Stipulation Nos. 6 & 8). The order
was issued on June 18 and was not termnated until July 10 (Stipulation
Nos. 6 & 7). It does not appear that managenent should have had any great
difficulty in determning that the order would not be termnated on the "next
working shift" so that the niners could have been notified not to report for
wor k. ’
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My decision that the second sentence in section 111 requires that the
mners in this proceeding be paid for the remaining 4 hours of their shift,
because they were idled for those 4 hours by the withdrawal order, is not
unfair to respondent because it can reduce its exposure to having to pay the
mners for 4 hours under the Wage Agreement and for 4 hours under section 111
by sinply notifying the miners not to report for work "on the next working
shift" when a withdrawal order issued on the preceding shift has not been
t erm nat ed

| nterest

UMWA's brief (p. 8) requests that | award interest at the rate of 12
percent. UMWA correctly cites the Youngstown and Peabody cases, supra, as
precedents for the Conmm ssion's having ordered the payment of interest in
conpensation cases. In each of those cases, the Conm ssion awarded interest
at the rate of 6 percent per annum In the Peabody case, the judge had
awarded interest at the rate of 6 percent per nonth which would be 72 percent
per annum  The Commi ssion reduced the rate.from6 percent per nmonth to 6 per-
cent per year without any discussion, presumably because a rate of interest
of 72 percent per annum cannot be justified even at today's prevailing high
interest rates.

| have ordered payment of rates of interest in discrimnation cases in
excess of 6 percent per annum  Except for having indicated in the Peabody
case that a rate of 6 percent per nonth is excessive, | do not believe the
Conmi ssi on has established any guidelines to be used in determ ning howto
arrive at an equitable rate of interest. UMWA's brief (p. 8) states that the
Nati onal Labor Rel ations Board has adopted the sliding interest scale charged
or paid by the Internal Revenue Service on the underpayment or overpaynent
of federal taxes. UMWA's brief (p. 8) states that when its attorney checked
with the Internal Revenue Service, he learned that the current interest rate
being used by IRS is 12 percent per annum

UMWA points out that the federal prine interest rate at which businesses,
such as respondent, borrow nmoney is currently alnmst three times higher than
the 6 percent rate awarded in the Youngstown and Peabody cases. UMWA states
that the disparity between a 6-percent rate and the prinme rate serves as an
incentive for operators to delay payment of conpensation owed under the Act
for as long as possible since the operators are, in effect, borrow ng noney
fromthe mners at about one-third the rate of interest the operators would
ot herw se pay.

Respondent's brief does not discuss the issue of interest raised in
UMWA's initial brief.

It appears to ne that UMWA has made a convincing argunment for ordering

the payment of conpensation at a rate of 12 percent. | doubt that any mner
coul d borrow noney to buy an autonobile or house at a rate of interest as |ow
as 12 percent. Therefore, | shall hereinafter provide for the conpensation

due the mners under this decision to be paid at a rate of 12 percent. Arate
of 12 percent is not unfair to respondent and is on the | ow side when consid-
ered from the standpoint of what the nminers would have to pay to borrow noney.
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WHEREFORE, for the reasons hereinbefore given, it is ordered.:

(A) The motion for summary decision filed by UEMA on April 17, 1981,
is granted.

(B) The Conpl aint for Conpensation filed on March 23, 1981, is granted
and respondent is ordered, within 30 days from the date of this decision,
to pay each miner the 4 hours of conpensation shown on Exhibit 2 to the
parties' stipulations in this proceeding. The conpensation shall be paid
with interest at 12 percent per annum from June 19, 1980, to the date of
payment .

Richard C. Steffey
Admi ni strative Law Judge

(Phone: 703-756-6225)
Di stribution:

Kurt Kobelt, Esqg., Attorney for United Mne Wrkers of Anerica,
900 - 15th Street, NW Washington, DC 20005 (Certified Mail)

Marshal | S. Peace, Esq., Attorney for Beatrice Pocahontas Conpany,
P.O Box 11430, Lexington, KY 40575 (Certified Mil)

Allen WIliamson, Superintendent, Beatrice Pocahontas Conpany,
Drawer L, Oakwood, VA 24531

Assistant Solicitor, MHA U'S. Department of Labor, 4015 W]l son
Boul evard, Arlington, VA 22203

Speci al Investigation, MSHA, U S. Department of Labor, 4015 WI son
Boul evard, Arlington, VA 22203
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ACZTIVE WIOIK £Qrce on ‘iiilra sSnirc NI Xliioil =2
Beatrice Mine as of June 19, 10

E—E—- HOURLY RATE HOUFS PAI D AMDUNT CLAIMED
Jimmy A.  Absher 10. 565 4 43. 46
gerk S. Artrip, Jr. 10. 160 4 41.84
steve A. Bailey 10. 565 4 43. 46
koryy Baker, Jr. 10. 160 4 41. 84
ed A. Baldwin 9.498 4 39.19
Joe Blevins 10. 565 4 43. 46
carl G Bobinski 10. 160 4 41.84
Glen Boyd 10. 160 4 41.84
eny R Boyd 10. 160 4 41. 24
Karliss R. Breeding 10. 160 4 41.84
Ry Brown 9. 498 4 39.19
Rlley Campbell 9.793 4 40. 37
fayrond O evi nger 10. 160 4 41. 84
Jessie L. Daniels 10. 160 4 41. 84
frankie L. Deel 10. 565 4 43. 46
ralph J. Fitzgerald 10. 160 4 41.84
Tacius M. Hagy 10. 565 4 43. 46
tadivs K i-iagy 10.5€° 4 43. 46
tordon R Hal e 9. 45; 4 39.19
Janmes D. Hale 10. 565 4 43. 46
paul W. Harris 10. 160 4 41.84
indrew E. Keen 10. 160 4 41.84
Jerry R Keene 10. 565 4 43. 46
Irven D. Kincaid 10. 565 4 43. 46
James A. Mabe 9.793 4 40. 37
wnnie E. Magoard 10. 565 4 43. 46
Sidney A Maxwell 10. 565 4 43. 46
steven G McBride 10. 565 4 43. 46
amy D. MIler 10. 160 4 41.84
rian D. Money 10. 565 4 43. 46
arrell Onens 10. 269 4 42.28
erry Lee Perdue 10. 160 4 41.84
Jerald w, Plaster 10. 160 4 41.84
hillips C. Presley 10. 565 4 43. 46
lames C. Reynol ds 10. 565 4 43. 46
nald G Richardson 10. 565 4 43. 46
imest Rife 10. 565 4 43. 46
Jams H. Shortridge 10. 565 4 43. 46
lckey Shortridge 10. 565 4 43. 46
bnald W Shortridge 10. 565 4 43. 46
indy W Shortt 10. 565 4 43. 46
arlos Shortridge 9.793 4 40. 37
kennis C. Smith 10. 565 4 43. 46
rregory K. Smith 10. 565 4 43. 46
mrld C Stanley, Jr. 10. 565 4 43. 46
o ddy Stiltner 10. 160 4 41.84
£e Roy Stiltner 9. 906 4 40. 82
kbby J. street 10. 565 4 43. 46
ndrew Szaller 10. 565 4 43. 46
Treddie L. Tickle 10. 160 4 41. 84
evrond E. Tiller 10. 565 4 43. 46
bnnie W Toney 10. 565 4 43. 46
anny W Vandyke 10. 565 4 43. 46
ecil Ward, Jr. 10. 565 4 43. 46
dward A \Wells 10. 565 4 43. 46
ennisJ. Wiite 10. 565 4 43. 46
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