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PETI TI ONER A/ O No. 46-05643- 03001
V.

Whitco No. 1 Mne
ALEXANDER BROTHERS, | NC.,
RESPONDENT

DECI SI ON

Appear ances: John H O Donnell, Esq., Ofice of the Solicitor, U S
Department of Labor, Arlington, Virginia, for Petitioner
Donal d D. Saxton, Esq., Wshington, Pennsylvania, for
Respondent .

Bef or e: Judge St ewart

This is a proceeding filed by the Secretary of Labor, M ne
Safety and Health Administration (MSHA), under section 109(a) of
the Federal Coal Mne Health and Safety Act of 1969, 30 U S.C. 0O
801 et seq. (1970) (hereinafter the Act), (FOOTNOTE.1) to assess
civil penalties against Al exander Brothers, Inc. At
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the hearing held on January 8, 1981, in Charl eston, West

Virginia, the parties agreed that the hearing would be Iimted to
one contested issue--whet her Respondent was subject to the Act.

After conpleting the presentation of their cases as to the
jurisdictional issue, the parties proposed a settlenent of the
remai ning i ssues. The citations in this case and the settl enent
are as follows:

Nunber Dat e 30 CF.R Assessnent Di sposition
St andard Settl ement
7-0012 11/ 15/ 77 77.1707 $ 30 $ 30
7-0014 11/ 15/ 77 77.1103(d) 18 18
7-0015 11/ 15/ 77 77.505 20 20
7-0016 11/ 15/ 77 77.505 20 20
7-0017 11/ 15/ 77 77.904 24 24
7-0018 11/ 15/ 77 77.505 18 18
7-0019 11/ 15/ 77 77.504 26 26
7-0020 11/ 15/ 77 77.506 24 24
7-0021 11/ 15/ 77 77.506 16 16
7-0022 11/ 15/ 77 77.505 20 20
7-0023 11/ 15/ 77 77.508 28 28
Total $244 $244

In support of its notion to approve the settlenent,
Petitioner asserted, in substance, as foll ows:

The assessnent before ne has no prior history of
paynments, so we have no prior history to show W will
so stipul ate.

W will stipulate that anything in the record that is
relevant to any of the criteria will, of course, be
consi dered by Your Honor, in determ ning and approving
the settlenent.
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W& woul d agree that the operator is a snmall operator

The inspectors have testified that he al ways denonstrated
good faith in abating alleged violations and so, we would
agree that you can find "good faith" for each of them

W agreed, at the beginning of the hearing, that he
woul d be able to pay the sum of two hundred and
forty-four dollars ($244.00) without adverse effect on
his ability to remain in business. So, that |eaves us
wi th negligence and gravity.

Referring to the first one, Government's Exhibit No. 1
(Notice No. 6 RRW Nov. 15, 1977), we feel taken into
consi derati on would be the fact that the operator
either didn't know before or didn't believe that he was
under the Act and therefore, had not famliarized
hinself with such things as what first-aid equi pment he
needed on there as required by the regulations. Upon
bei ng i nformed, of course, he pronptly got it, so we
woul d say that there is just ordinary negligence there.

As to gravity, of course, once the equi pnent is needed,
it is very serious if it is not present. However, M.
Al exander has testified that his home was nearby and we
assune that he could get nuch of the equi pment there,

if he needed it in a hurry.

The proposed assessnent of that alleged violation is
thirty dollars ($30.00) which is the |argest one for
any of the eleven that are in issue and it's the
opinion of the Solicitor, that considering the unique

facts involved in this case -- considering it did occur
back in 1977 and inflation has changed matters sonewhat
-- all of these, I mght say were i ssued on Novenber

15, 1977, so they are all old. And therefore, we
believe that it is in the best interest of the public
that the settlement be approved.

Agai n, we have covered everything as to all of these
except negligence and gravity. This one (Notice No. 1
@GS, Nov. 15, 1977) involves a citation alleging that
the area around the transformer was not kept free from
grass and dry weeds. There would be a danger of
possible fire as a result of this. O course, the
transformer nust mal function before that woul d occur
And we feel that, although there is a certain risk or
hazard to the mners, that it is not too great, because
nobody ordinarily works close to the transformer.

As to negligence, we would suggest an ordi nary degree of
negl i gence. The proposed assessnment for that is eighteen
dol l ars ($18.00), which ordinarily would be quite
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smal | and unacceptable but in view of the confusion as to
whether this is or is not under the Act, we feel that we
are justified in proposing such a settlenent.

We have four 77.505 alleged violations. The first one,
Government Exhibit No. 5 (Notice No. 2 GS, Nov. 15,
1977), is that the power cables entering the fuse box
did not have the required fittings. The insulation
around t he power cable was adequate, so the danger
there woul d be that possible vibration could inpair the
i nsulation. W would say that there is a potential
hazard, but no present hazard until the cable was
penetrated. For that one, the proposed penalty is
twenty dollars ($20.00) and we consider that to be
reasonabl e.

The next one, which is Governnent's Exhibit No. 7
(Notice No. 3 &GS, Nov. 15, 1977), is another 77.505,
because the cable entering the breaker conpartnent did
not have the proper fitting. M statenent would be the
same to that, with a proposed penalty of twenty dollars
($20. 00).

The next proposed one is Governnment No. 9 (Notice No. 4
@GS, Nov. 15, 1977), which concerns a 77.904 viol ation
that the circuit breaker located in the tipple did not
show what circuits they controlled. For that one,
there was a proposed penalty of twenty-four dollars
($24.00). The circuit breaker should be I abel ed and
so, we consider that there is a hazard to the mners by
not having it so. The circuit breaker, of course, is
back-up protection and that would | essen the gravity to
sonme extent.

We still consider that to be serious and consider it to
be ordinary negligence, in view of the fact that the
operator was unaware that he was under the provisions
of the Act.

The next one, Government's Exhibit No. 11 (Notice No. 5
&S, Nov. 15, 1977), is 30 CFR 77.505. Because the
power cable on a transformer did not have the proper
fittings, ny statenent would be the sanme and the
proposed assessnent for this one is eighteen dollars
($18.00) instead of the twenty (20) as it was
previously, but we feel it is reasonable, in view of
the facts.

The next one is Governnent's Exhibit No. 13 (Notice No.
6 GLS, Nov. 15, 1977). It is a 30 CFR 77.504 violation
and the proposed penalty is twenty-six dollars
($26.00). It is for a splice which was not adequately
i nsul at ed.

O course, whether a splice is insulated or not or
adequately insulated and calls for a judgnent call



however, M. Smith is an electrical inspector, and I
t hi nk, he has
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sufficient experience that he would spot it, so we do
consi der there was a hazard there, and so it is serious
and is a result of ordinary negligence.

The next one, Government's Proposed Exhibit No. 15
(Notice No. 7 &S, Nov. 15, 1977), is an alleged
violation of 30 CFR 77.506, because the circuit
protection was not provided with nunber eight cable,
supplying power to a water punp. There is a proposed
penalty of twenty-four dollars ($24.00) for that. W
consider that, in order for there to be a hazard there,
there nust be a mal function but we do consider it
serious and the result of ordinary negligence.

Consi dering the next one, Governnment's Exhibit No. 17
(Notice No. 8 S, Nov. 15, 1977), the proposed penalty
is sixteen dollars ($16.00) and it is an alleged
violation of 30 CFR 77.506, because short circuit
overl oad protection was not provided for a cable
supplying power to a punp. Wat we said on the

previ ous one would be true on this one, also, except
that, again, here you' d have to have a mal function
bef ore you woul d have a hazard, and so, we consider
sixteen dollars ($16.00) is acceptable and in view of
t he reasons we have stated, although it is very |ow

The next one, Government's Exhibit No. 19 (Notice No. 9
@GS, Nov. 15, 1977) is a violation of 30 CFR 77. 505,
because of a power cable entering the conmpartment of a
dryer was not with the proper fitting. What we've said
previously would be true with that. W have proposed
the sane penalty of twenty dollars ($20.00).

The final one, CGovernment's Exhibit No. 21 (Notice No.
10 &S, Nov. 15, 1977) is a 77.508, because |ightning
arresters were not provided for the exposed power
conductors and there is a proposed penalty of
twenty-eight dollars ($28.00) for that alleged
violation. W consider that it is serious since it was
high and it is a result of ordinary negligence.

At the conclusion of the hearing, the settlenent agreenent
was approved, contingent on resolution of the jurisdictiona
issue. Inits effort to establish that Respondent's operation
was a "coal mne" within the neaning of the Act, MSHA call ed four
wi t nesses: Raynond Webb, former MSHA inspector now enpl oyed by W
and C Coal Company; Conrad Spangl er, NMSHA subdistrict nmanager;
John McGann, MBHA inspector; and Frank Al exander, president,

Al exander Brothers, Inc. Frank Al exander was called as a w tness
by Respondent.

Juri sdiction
The refuse pile fromwhi ch Respondent took its raw materi al

was conprised of the waste material which the Pond Creek Coa
Conmpany (later part
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of the Island Creek Coal Conpany) disposed of in the course of
mning at its Bartley No. 1 Underground Coal Mne fromthe 1930's
until 1967. The Bartley No. 1 M ne had been sealed prior to the
initiation of Respondent's operation

After the cessation of operations at the Bartley No. 1 M ne,
the property on which the refuse pile was |ocated was | eased from
its owner, M. Henry Warden, by the Witco and Recco Coa
Corporation (Recco). Recco engaged in the reclamation of coa
fromthe refuse pile, but did not do so profitably. Respondent
purchased Recco's equi pnent (FOOINOTE. 2) and acquired rights to the
lease in late 1972 or early 1973.

The refuse pile fromwhi ch Respondent took its raw materi al
covered a large area on the side of a nountain. It consisted of
coarse and fine coal, rock dust, garbage, rock, tinmbers, wood,
steel, dirt, tin cans, bottles, netal, and general debris.

Respondent' s operation was divided into two "phases. " ( FOOTNOTE. 3)
In the first phase, waste material was taken fromthe refuse
pile, loaded into trucks and transported to the site at which the
initial, rough screening processes were carried out. At the
site, the material was dunped into a bin and then subjected to a
nunber of separation and sizing processes. The phase 1 processes
i ncluded the foll owi ng operations: The waste material was
separated by size and the larger size material was passed through
a hanmer mll. A magnet was used to renove scrap netal and
"pi ckers" renoved rock and ot her obvious waste fromthe materi al
VWhen enough material had been accunul ated for further processing,
the end product of the phase 1 processing was | oaded into trucks
and hauled to the cl eaning plant where phase 2 processing
was carried out.

At the cleaning plant, the material was | oaded into a bin;
it was then fed fromthe bin by a belt conveyor into a tank where
it was fixed with water. After the material passed into a "jig"
where non-coal was renoved. The |arger pieces were again
separated out, passed through a crusher and broken down to 1 inch
in size. The crushed coarse was again screened to renove | arger
pi eces. These |l arger pieces were passed to Respondent's heavy
nmedi a washer for further ash-control treatnment. The fine
mat eri al was separated into coal and non-coal by a
cycl one-washi ng process. The cl eaned coarse and fine coal was
rem xed and | oaded into railroad cars for shipnent.

The percentage of coal to waste in the material taken by
Respondent fromthe refuse pile varied. At the time of the
heari ng, Frank Al exander esti mated
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that the percentage of coal was 20 to 25 percent. In traditiona
preparation facilities, the raw material processed is run-of-mne
and, therefore, contains a nuch higher percentage of coal than
did the refuse processed in the Al exande Brothers' operation. As
a consequence, traditional facilities do not resort to some of

t he techni ques enpl oyed by Al exander Brothers for separation of
coal and waste, however, in both types of operation, the
preparation process involved "breaking, crushing, sizing,

cl eani ng, washing, drying, mxing, storing, and |oading" of coal
Despite the differences in the volume of production, the
conposition of the raw material, and the percentage of coal in
the raw material fed to the plants, preparation facilities
associated with ordinary large mnes do substantially what
Respondent did. Such preparation plants operated by the owner of
the m ne have consistently been inspected by MSHA and its
predecessors, the Bureau of Mnes and the M ning Enforcenent and
Safety Adm nistration (hereinafter collectively referred to as
MBHA)

Section 4 of the Act designates those m nes subject thereto
as follows: "Each coal mine, the products of which enter
conmer ce, or the operations or products of which affect comerce,
and each operator of such mne, and every mner in such mne
shal |l be subject to the provisions of this Act."

The parties stipulated that the products of Respondent's
operation entered commerce. The determ native issue, therefore,
i s whether Respondent's operation mght be categorized as a "coa
m ne" within the meaning of the Act, thereby subjecting
Respondent to the coverage of the Act.

The term "coal mne" was defined in section 3(h) as follows:

"[Cloal mne" neans an area of |land and all structures,
facilities, machinery, tools, equipnent, shafts,

sl opes, tunnels, excavations, and other property, rea
or personal, placed upon, under, or above the surface
of such land by any person, used in, or to be used in,
or resulting from the work of extracting in such area
bi tum nous coal, lignite, or anthracite fromits
natural deposits in the earth by any means or nethod,
and the work of preparing the coal so extracted, and

i ncl udes custom coal preparation facilities. [Enphasis
added. ]

At the outset, it is to be noted that the Act was a renedi al
and safety statute, the primary purpose of which was to protect
the health and safety of the Nation's coal mners.(FOOINOTE. 4) It is
proper to construe the Act liberally so as to nost fully
ef fectuate the purposes enunci ated by Congress. (FOOTNOTE. 5)
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Wth this premise in mnd, three of the phrases of section 3(h)
must be exam ned to determ ne whet her Respondent's operation was
a "coal mne" within the neaning of the Act. The argunent could
be made that jurisdiction exists because (1) the |and and
property whi ch was the basis of Respondent’'s operation resulted
fromearlier coal mning and retained the status of a coal nine
(2) that Respondent perfornmed "the work of preparing the coal so
extracted," or (3) that Respondent operated a "custom coa
preparation facility."

The refuse pile fromwhi ch Respondent obtained its raw
material was an area of |and or property "resulting front the
work of extracting coal fromits natural deposit in the earth.

It remained a coal mne within the nmeaning of the Act despite its
havi ng been abandoned by the original operator, Pond Creek Coa
Conmpany. An operator remnains responsible for such abandoned
refuse piles and must conmply with the requirements of the Act,

i ncluding the extinguishing of fires in the pile. Kessler Coals,
Inc. v. Mning Enforcenment and Safety Administration and United
M ne Workers of America, Docket No. HOPE 76-235 (March 18, 1975)
In that case the site had been abandoned as a depository for the
by-products from m ni ng; Kessler Coals, Inc. did not dispose of
debris fromits preparation plant on the refuse pile which had
been created by the predecessor, d ogora Coal Conpany.

Thus, at |east sone of the property on which Al exander
Brothers operated retained the status of a "coal m ne" under the
Act. Wil e Respondent's operation m ght be held subject to the
Act on this a basis alone, it has been clearly enunciated in
cases, which will be discussed later, by a U S. Court of Appeals
and a U.S. District Court that such operations are subject to the
Act on a different theory. Respondent's operation was a "coa
m ne", subject to the Act, because Respondent engaged in the work
of preparing coal. 1In construing the phrase "and the work of
preparing the coal so extracted,"” the pivotal question herein is
whet her coverage of the 1969 Act may extend to a person( FOOTNOTE. 6)
engaged in the preparation of coal which was previously extracted
fromits natural deposit in the earth by a different person

VWile recourse to legislative history of the Act is
unhel pful for the nost part, (FOOINOTE. 7) the intent of Congress
with respect to section 3(h) can be
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gl eaned from a readi ng of the | anguage of the section in light of
t he purposes of the Act. On the surface, the | anguage of section
3(h) is broad enough to enconpass persons who engage in the work
of preparing coal previously extracted fromits natural deposit
by anot her person. Furthernore, nowhere in the Act is there any

i ndi cation that Congress intended to exclude such persons from

t he coverage of the Act.

Respondent clearly engaged in the "work of preparing the
coal" as defined in the Act. Donovan v. Tacoma Fuel Conpany,
Civil Action No. 77-0104D (D.W Va., June 29, 1981).( FOOTNOTE. 8)
The "work of preparing the coal"” is defined in section 3(i) as

follows: ""[Work of preparing the coal' means the breaking,
crushi ng, sizing, cleaning, washing, drying, mxing, storing, and
| oadi ng of bitum nous coal, lignite, or anthracite, and such

ot her work of preparing such coal as is usually done by the
operator of the coal mne." Each of these processes was carried

out in sone fashion in Respondent's operation. The concl uding
phrase of section 3(i) does not restrict "the work of preparing
the coal” to processing undertaken by the person who extracted
the coal fromits natural deposit in the earth. This broad,
descriptive phrase is a clear expression of congressional intent
that the processes specifically listed in the definition are not
exclusive. 1In so finding, Respondent's argument that section
3(i) restricts the scope of "the work of preparing the coal" to
persons who extract coal fromits natural deposit is expressly
rej ected.

There is no basis for Respondent's argunent that it
processed refuse rather than coal. Respondent's raw material was
conprised of up to 25 percent coal. The fact that run-of-mne is
of a much hi gher percentage of coa



~2094

is of no consequence. The purpose of Respondent's operation was
the separation of the marketable coal from previously deposited
waste. The useless waste material was then discarded. Only in
the nost roundabout sense could it be said that it was the refuse
rather than coal that was prepared. It was clearly coal that was
prepared throughout Respondent's operation

A menorandum from the Assistant Solicitor of MSHA's
predecessor dated March 31, 1972 (the Ceisler Menorandunj,
i nproperly interpreted the Act by expressing the opinion that the
Cei sl er Coal Conpany which prepared coal purchased from ot her
operators was not subject to the Act. This interpretation was
subsequently corrected when in Cctober, 1976, the Assistant
Solicitor issued a nmenorandum (hereinafter, the 1976 menorandun)
expressly rescinding that conclusion of the Geisler Menorandum
In the 1976 nenorandum the Assistant Solicitor stated that he
was of the opinion that the person who perforns the "work of
preparing the coal so extracted" need not be the same person who
"extracts the coal fromits natural deposits in the earth.”
Al t hough such policy nenoranda by MSHA and its predecessor are
not binding on this Comm ssion or the courts, a U S District
Court, in Tacoma, further discussed bel ow, approved the view of
the Assistant Solicitor expressed in the 1976 menorandum ( FOOTNOTE. 9)

It has recently been held that operations simlar to those
of Respondent are subject to the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. 801 et seq. (hereinafter, the 1977 Act).
In pertinent part, a coal mne is defined in that Act to be "an
area of land * * * or other property * * * used in, or to be
used in, or resulting from * * * the work of preparing
coal . "(FOOTNOTE. 10) As noted above in footnote8, the section
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3(i) definition of "the work of preparing the coal" is the sane
under both the 1969 Act and the 1977 Act. Two relevant cases
have upheld the authority of MSHA to inspect coal preparation
facilities even though the person processing the coal is not the
same person who extracted the coal fromits natural deposit
sonmetine in the past. |In Marshall v. Stoudt's Ferry Preparation
Conmpany, 602 F.2d 589 (3d Cr. 1979), cert. denied, 444 U S. 1015
(1980) (hereinafter, Stoudt's Ferry), it was held that the word
"m ne" (FOOTNOTE. 1) 1 as used in the 1977 Act included the Stoudt
Ferry Preparation Conpany's preparation plant which separated a

| ow- grade fuel from sand and gravel dredged froma riverbed. The
court found that "the work of preparing coal * * * is included
within the 1977 Act whether or not extraction is also being
performed by the operator."™ 1d. at 592.

In Tacoma, the court found that "the work of preparing coa
is, by itself, sufficient to place Tacoma Fuel Conpany's
operation within the section 3(h) definition of a "coal mne'."
Tacoma Fuel Conpany neither owned nor operated mines. The
conpany purchased coal fromvarious mners of coal f.o.b. its
plant. It then m xed and crushed the coal and sold it to various
customers. The jurisdiction asserted by MSHA in following its
1976 nmenorandum was expressly uphel d.

Wth regard to the relevant facts upon which the finding of
jurisdiction rests, the instant case cannot be distingui shed from
Stoudt's Ferry and Tacoma. Respondent's operation constitutes
the work of preparing coal and, as such, would be subject to the
provi sions of the 1977 Act even though Respondent does not
extract coal fromits natural deposit in the earth.



~2096

There is no difference material herein between the | anguage used
in the 1969 Act relating to coal preparation and that used in the
1977 Act.(FOOTNOTE. 12) The definition in the 1969 Act includes "the
work of extracting * * * coal * * * fromits natural deposits
in the earth by any neans or nethod, and the work of preparing
the coal so extracted."” The definition in the 1977 Act includes
"the work of extracting (coal) from (its) natural deposits
* * * or the work of preparing coal."(FOOTNOTE. 13) The breadth of the
| anguage in the 1969 Act indicates that such | anguage was
i ntended to be descriptive rather than limting. 1In drafting and
adopting section 3(h) of the 1969 Act, Congress |eft no doubt
that the Act was to apply to the entire coal mning industry.
There is nothing in section 3(h) which would pernmit the exclusion
of Respondent fromthe coverage of the Act. That is, there is no
| anguage therein which would permt the categorical exclusion of
a person who does not extract the coal fromits natural deposit
but perforns the work of preparing coal; nor is there | anguage
whi ch woul d categorically exclude a person perform ng the work of
preparing coal unless such preparation was perforned
cont empor aneously with the extraction of the coal fromits
nat ural deposits.
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Inits brief, Petitioner asserted that Respondent's operation
constituted a "custom coal preparation facility”" within the
meani ng of the Act and argued that the pertinent |anguage of
section 3(h) was properly interpreted by MSHA in its 1976
menor andum i n which the Assistant Solicitor stated

We are of the view that Congress did not intend the
word "custom to be used in a restrictive sense but in
a broad sense. Thus, a coal preparation plant operator
who pursues a conmon course of action or practice of
preparing coal to neet the customary requirenents of
the electric utility market or the coal coking market,
directly or indirectly, w thout a "personal order or
speci fcation" but which neets the customary

requi renents or specifications of the purchasers and
users of the coal, also falls within the term "custom
coal preparation plant." [Enphasis added.]

In section 3(h), "custom! is used as an adjective nodifying
t he phrase "custom coal preparation facilities.” It is accepted
t hat Congress intended "custom to be interpreted in a broad
sense but the interpretation urged by MSHA is at odds with the
traditional definition of the word. There is no need herein to
resol ve the neaning of "custonm or to determ ne the scope of the
phrase "custom coal preparation facilities" given the alternate
basis for jurisdiction enunciated above.

Respondent al so argued that section 3(h) of the 1969 Act was
voi d for vagueness because it was not "definite and certain
enough to enabl e every person, by reading the |aw, to know what
his rights and obligations are and how the law wi ||l operate when
put into execution * * * and it did not "provide clearly
ascertai nable and wel | defined standards to guide the m nisterial
of ficers charged by lawwith its inplenentation and
adm ni stration” (citing Wissinger v. Boswell, 330 F. Supp. 615
(MD. Ala. 1971)).

The due process clause of the Fifth Adnmendnment to the United
States Consitution requires that a statute be of a reasonable
degree of certainty and definiteness. A statute which is
non-crim nal and does not inpinge upon a fundanmental right is
unconstitutionally vague only if it is witten so that "men of
common intelligence nust necessarily guess at its meaning." See
16A Am Jur. 2d Consitutional Law 0818 n. 20. Section 3(h)
passes constitutional rmuster under this standard. Respondent's
perplexity is undoubtedly due to the broadness of the Act; not
its vagueness. It is clear that Respondent's operation is subject
to the Act.

Respondent al so argued that the notices and orders at issue
herein are "void and of no effect and shoul d be rescinded"
because MSHA violated its internal procedures by failing to give
Al exander notice and a warning that it had reconsidered its
position and changed its opinion with respect to inspecting
Respondent's operation. The internal procedures to which
Respondent referred were instructions contai ned a menorandum dat ed



~2098

Decenber 1, 1976, from Petitioner's Assistant
Solicitor-Regul ati ons and Procedures-to MSHA District Manager's
requiring notification be given to operators prior to the first

i nspecti on conducted pursuant to the 1976 menorandum Respondent
admtted in its final posthearing brief that it had received such
noti ce on Cctober 12, 1977. At that tine, a notice of violation
was i ssued to Respondent. No opinion is expressed as to the
validity of the notice of violation issued on Cctober 12, 1977.
The notices of violation at issue herein were dated Novenber 15,
1977, nore than a nmonth after MSHA's first exercise of
jurisdiction. At least with regard to the notices at issue
herein, MSHA conplied with the internal procedures required of
its personnel in the menorandum dated Decenber 1, 1976

Proposed findings of fact and conclusions of lawin the
briefs filed by the parties which are inmaterial to the issues
presented or inconsistent with this decision are rejected.

ORDER

The approved settlenent negotiated by the parties in the
above- capti oned proceedi ng i s AFFI RVED

Respondent is ORDERED to pay the anmount of $244 within 30
days of the date of this order

Forrest E. Stewart
Admi ni strative Law Judge
~FOOTNOTE_ONE
Section 109(a) of the Act reads in pertinent part as
fol | ows:

"(a)(1l) The operator of a coal mne in which a
viol ation occurs of a mandatory health or safety standard or who
vi ol ates any other provision of this Act, except the provisions
of title 4, shall be assessed a civil penalty by the Secretary
under paragraph (3) of this subsection which penalty shall not be
nore than $10,000 for each such violation. Each occurrence of a
violation of a mandatory health or safety standard may constitute
a separate offense. |In determning the anount of the penalty,
the Secretary shall consider the operator's history of previous
vi ol ati ons, the appropriateness of such penalty to the size of
t he busi ness of the operator charged, whether the operator was
negligent, the effect on the operator's ability to continue in
busi ness, the gravity of the violation, and the denonstrated good
faith of the operator charged in attenpting to achieve rapid
conpliance after notification of a violation

* * *x K% * *x *

"(3) Acivil penalty shall be assessed by the Secretary
only after the person charged with a violation under this Act has
been given an opportunity for a public hearing and the Secretary
has determ ned, by decision incorporating his findings of fact



therein, that a violation did occur, and the anmount of the
penalty which is warranted, and incorporating, when appropriate,
an order therein requiring that the penalty be paid. Were
appropriate, the Secretary shall consolidate such hearings with
ot her proceedi ngs under section 105 of this title. Any hearing
under this section shall be of record and shall be subject to
section 554 of title 5 of the United States Code."

* * *x k% * * *

Section 105, section 110(i) and the transfer provisions
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq. (Supp. Il 1978), conferred jurisdiction over these
proceedi ngs to the Federal Mne Safety and Health Revi ew
Conmi ssi on.

~FOOTNOTE_TWOD
Respondent never used the Recco equipnment in its operation

~FOOTNOTE_THREE

At the hearing, Frank Al exander referred to a third
phase--a cycl one separator. The use of the cylone separation
process was included by M. Al exander in his description of phase
2 of his operation. Subesequent testinony established that
cyl one separators were al so considered to be part of phase 3.
Respondent's description of its operation in its posthearing
brief includes reference to the use of a cyclone in phase 2.

~FOOTNOTE_FQOUR
See section 2(a) of the Act, 30 U S.C. [801.

~FOOTNOTE_FI VE

See Magma Copper Conpany v. Secretary of Labor, citing
VWi rl pool Corporation v. Marshall, 445 U S. 1, 13, 100 S. C.
883, 891, 63 L.Ed.2d 154 (1980).

~FOOTNOTE_SI X

Section 3(f) of the Act provides that ""person' neans any
i ndi vidual , partnership, association, firm subsidiary of a
corporation, or other organization."

~FOOTNOTE_SEVEN

The | egislative history does not contain an express
expl anation of the congressional intent in enacting sections 3(h)
or 3(i).

Inits report on the 1977 Act, the Senate Comittee on
Human Resources stated the follow ng regardi ng the anendnent to
section 3(h):

"(The 1977 Act) enlarges the definition of "mne" in
section 3(h) to include those nmines previously covered by the
Federal Metal and Non-Metallic, Mne Safety Act. This definition
is also expended [sic] to include facilities for the preparation
of coal, except that the Secretary is to give due consideration
to the conveni ence of giving one Assistant Secretary al
authority with respect to health and safety of mners enployed at



one physical establishnent.” Report of the Senate Committee on
Human Resources No. 95-181, May 16, 1977, p. 59.

Respondent's argunment that this passage was an
expression by Congress of its understanding that the 1969 Act did
not extend to facilities for the preparation of coal where such
facilities were not located "at the site of a coal mne" is
wi t hout foundation. The passage addresses the expansi on of MSHA s
jurisdiction over coal preparation facilities under the 1977 Act
but was not intended to convey and does not convey any clue to
congressi onal understandi ng of the scope of the jurisdiction
conveyed to MSHA by the 1969 Act. Rather, the passage addresses
the vehicle for intra-agency resolution of the problens presented
by partially coextensive statutes.

~FOOTNOTE_EI GHT

The court in Tacoma found that the crushing and m xing
operation carried out by Tacoma Fuel Conpany was the "work of
preparing the coal" as defined in section 3(h) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 801 et seq.
despite the fact that Tacoma Fuel Conpany did not engage in the
extraction of coal fromthe ground but merely purchased coal from
various mners of coal f.o.b. its plant. The definition of the
"work of preparing the coal" contained in the 1977 Act is
identical to that contained in the 1969 Act.

~FOOTNOTE_N NE

Petitioner acknow edged that such policy nenoranda
did not have the "force and effect of a legal decision.” The 1976
menor andum was fol | owed by MSHA even though Conrad Spangler, an
MSHA subdi strict manager, testified that, without regard to the
1976 nmenorandum it was his opinion that the A exander Brothers
operation was not a coal mne. M. Spangler did not explain the
basis for his opinion but he believed that the processing of
refuse piles was a val uabl e cl eanup operation. It is clear that
the adm nistrative |aw judge is not bound by the opinion of NMSHA
personnel as to matters of |aw, especially when they were
actually followi ng the 1976 nenorandum by i nspecting recl amati on
operations and issuing citations for violations of the Act.

~FOOTNOTE_TEN
Section 3(h) of the 1977 Act reads as foll ows:

"(h)(1) "coal or other mne" nmeans (A) an area of |and
fromwhich mnerals are extracted in nonliquid formor, if in
liquid form are extracted with workers underground, (B) private
ways and roads appurtenant to such area, and (C) | ands,
excavati ons, underground passageways, shafts, slopes, tunnels and
wor ki ngs, structures, facilities, equipnent, nmachines, tools, or
ot her property including impoundnents, retention dans, and
tailings ponds, on the surface or underground, used in, or to be
used in, or resulting from the work of extracting such mnerals
fromtheir natural deposits in nonliquid form or if in liquid
form w th workers underground, or used in, or to be used in, the
mlling of such mnerals, or the work of preparing coal or other
m neral s, and includes custom coal preparation facilities. 1In
maki ng a determi nati on of what constitutes mneral mlling for



purposes of this Act, the Secretary shall give due consideration
to the conveni ence of adm nistration resulting fromthe

del egation to one Assistant Secretary of all authority with
respect to the health and safety of m ners enployed at one

physi cal establishnent;

"(2) For purposes of titles Il, Ill, nd IV, "coal mne"
means an area of land and all structures, facilities, machinery,
tool s, equi pment, shafts, slopes, tunnels, excavations, and ot her
property, real or personal, placed upon, under, or above the
surface of such land by any person used in, or to be used in, or
resulting from the work of extracting in such area bitum nous
coal, lignite, or anthracite fromits natural deposits in the
earth by any means or nethod, and the work of preparing the coa
so extracted, and includes custom coal preparation facilities;

* * % "

~FOOTNOTE_ ELEVEN

The court in Stoudt's Ferry noted that "[a]lthough it
m ght seem i ncongruous to apply the | abel "mine" to the kind of
pl ant operated by Stoudt's Ferry the statute makes clear that the
concept that was to be conveyed by the word is much nore
enconpassi ng than the usual neanings attributed to it--the word
means what the statute says it neans."” Stoudt's Ferry at p. 592.
The point is equally well taken in the instant case.

~FOOTNOTE_TWELVE

A case can be made that Congress intended that even the
specifically enunerated i npoundnents, retention dans, and
tailings ponds were covered by this definition of "mne" in the
Coal Act. This legislative history of the 1977 Act states:

"Title | of S 717 contains anmendnents to the
definitions in the Coal Act, which reflect both the broader
jurisdiction of that Act, and makes refinements which nearly
seven years of experience with the adm nistration and enforcenent
of the Act have indicated are necessary.

"Thus, for exanple, the definition of "mne" is
clarified to include the areas, both underground and on the
surface, fromwhich mnerals are extracted (except mnerals
extracted in liquid formunderground), and also, all private
roads and areas appurtenant thereto. Also included in the
definition of "m ne" are | ands, excavations, shafts, slopes, and
ot her property, including inmpoundnents, retention danms, and
tailings ponds. These latter were not specifically enunerated in
the definition of mne under the Coal Act. It has always been
the Conmttee's express intention that these facilities be
included in the definition of mne and subject to regul ation
under the Act, and the Committee here expressly enunerates these
facilities within the definition of mne in order to clarify its
intent. The collapse of an unstable dam at Buffal o Creek, West
Virginia, in February of 1972 resulted in a | arge nunber of
deat hs, and untold hardship to downstream residents, and the
Conmittee is greatly concerned that at that tinme, the scope of
the authority of the Bureau of Mnes to regul ate such structures
under the Coal Act was questioned. Finally, the structures on
the surface or underground, which are used or are to be used in



or resulting fromthe preparation of the extracted mnerals are
included in the definition of "mne."" Senate Report No. 95-181

~FOOTNOTE_THI RTEEN

In both Acts, the phrases are clearly stated in the
alternative. |In context, no material distinction attaches to the
use of the words "and" in the 1969 Act and "or" in the 1977 Act.



