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Seattl e, Washington 98174,
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for the Respondent

Bef or e: Judge Jon D. Boltz

This proceeding is brought by the petitioner, Secretary of
Labor, on a petition for assessnent of civil penalty against the
respondent for an alleged violation of 30 C F. R 55.3-1. ( FOOTNOTE. 1)
The cited regulation is pronul gated by authority of the Federal
M ne Safety and Health Act of 1977.



~2123

The petitioner specifically alleges in Citation No. 345076
that the regulation was violated in that the high wall in the
respondent's mine was approximately 100 feet high and had an
original vertical angle of approximately 3/4 to 1, that this high
wal I was devel opi ng an overhang approxi mately 20 feet down from
the crest, and that there were also fractures visible in the cap
rock.

At the conclusion of the hearing the parties waived the
filing of post-hearing briefs and agreed that a bench deci sion
could be rendered at this tine.

I make the follow ng findings of fact:

1. The respondent had no significant history of
previ ous viol ations.

2. The respondent is a noderate sized operator

3. The paynment of proposed penalty will not affect the
respondent's ability to continue in business.

4. The respondent denonstrated good faith in achieving
rapi d conpliance after notification of the violation.

5. The MSHA inspector who issued and served the
citation involved was a duly authorized representative
of the Secretary.

6. The respondent’'s products enter conmerce and the
m ne involved is subject to the jurisdiction of the
Act .

It is undisputed that a bull dozer operator had been working
near or under the overhang described in the citation. The MSHA
i nspector testified that he issued the citation because of | oose
overhanging material on the wall itself. He testified that the
over hangi ng material protruded approximately three feet out from
the wall and there nust have been something wong with the mning
met hod or the overhang woul d not have devel oped. However, there
is no evidence that the slope of the pit wall was not in
conformty with prudent engi neering design

Respondent's exhibit R 2 is the mning plan followed by the
Respondent and establishes standards for the safe control of the

pit walls including the overall slope of the wall. The plan
states that the high wall will be excavated at a slope of 60
degrees. It also states that no catch benches are specified in

the design, but alterations for their addition, if required, wll
be made to conformto sound engi neering and m ning practices.
There is no evidence that this was not a proper standard.

The question presented is whether there was a violation of
the cited regul ati on because of the subsequent devel opnent of
over hangi ng material which the respondent had not taken down.
The MSHA inspector testified that in his opinion the bank was



dangerous, and it has already been shown that miners had been
wor ki ng near or under the bank.
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| find that the respondent had established standards for safe
control of the pit wall, including the slope of the wall. The
evi dence of the petitioner shows that there may have been a
violation of 30 CF.R 55.3-5,2 in that nmen were working near
or under dangerous banks, but | do not find evidence that the
respondent failed to adopt standards for safe control of pit
wal I's including their overall slope. Accordingly, Ctation No.
345076 i s vacat ed.

CORDER

The foregoi ng bench decision is AFFI RVED

Jon D. Boltz

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

Mandatory. Standards for the safe control of pit walls,

i ncluding the overall slope of the pit wall, shall be established
and foll owed by the operator. Such standards shall be consi stent
wi t h prudent engineering design, the nature of the ground and the
kind of material and mineral mned, and the ensuring of safe
wor ki ng conditions according to the degree of slope. M ning
nmet hods shall be selected which will ensure wall and bank
stability, including benching as necessary to obtain a safe
overal | sl ope.

~FOOTNOTE_TWOD

Mandatory. Men shall not work near or under dangerous
banks. Overhangi ng banks shall be taken down i nedi ately and
ot her unsafe ground conditions shall be corrected pronptly, or
the areas shall be barricaded and posted.



