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ADM NI STRATI ON ( MVSHA) , DOCKET NO DENV 79-371-PM
PETI TI ONER
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WASHI NGTON CONSTRUCTI ON COVPANY, M NE: Mnsanto Quartzite Quarry
RESPONDENT

BENCH DECI SI ON AND CRDER

Appear ances: Robert A. Friel Esq.
Ofice of the Solicitor
United States Departnent of Labor
8003 Federal O fice Building
Seattl e, Washington 98174,
For the Petitioner

Janes A. Brouellette

EEQ Safety O ficer

Washi ngt on Cor porati ons
500 Tayl or

P. O Box 8989

M ssoul a, Montana 59807,
For the Respondent

Bef or e: Judge Jon D. Boltz

This proceeding is brought by the Petitioner, Secretary of
Labor, Mne Safety and Health Adm nistration (MSHA), on a
petition for assessnment of civil penalties against the Respondent
for alleged violations of a regulation pronul gated by authority
of the Federal Mne Safety and Health Act of 1977 (hereinafter
"the Act").

At the conclusion of the hearing, the parties agreed to
wai ve the filing of post hearing briefs and agreed that a Bench
Deci si on coul d be issued.

I make the follow ng findings of fact:

1. The Respondent has no significant history of previous
vi ol ati ons.

2. The Respondent is a noderate sized operator.
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3. The paynment of the proposed penalties will not affect the
Respondent's ability to continue in business.

4. The Respondent denonstrated good faith in achieving
rapi d conpliance after notification of the violations.

5. The MSHA inspector who issued and served the citations
i nvol ved was a duly authorized representative of the Secretary.

6. The Respondent's products enter conmerce and the m ne
i nvol ved is subject to the jurisdiction of the Act.

The citations at issue, Nos. 345023, 345024, and 345025,
were dated July 12, 1978, and were subsequently served on the
Respondent. Each citation alleges a violation of 30 C.F.R
56.5-5. (FOOINOTE. 1) The Respondent contends that the citations
shoul d be di sm ssed because of the long tine between their issuance
and this hearing on August 6, 1981. The records in the file disclose
that the Secretary filed a petition within the time prescribed by
the regul ati ons and, although it did take possibly an unusua
length of tine before a hearing could be scheduled, there is no
showi ng that the Respondent's case was prejudiced. M.
Brouel ette stated during the course of the hearing that he had
testified as to all of the facts that individuals who are no
| onger with the Respondent conpany woul d have testified to had
they been present. M. Brouelette also stated that the Secretary
had | ost pleadings filed in response to the petition filed by the
Petitioner. 1In this regard, | should point out that a procedural
rul e of the Conm ssion requires that responsive pl eadi ngs be
filed with the Conm ssion and not with the Secretary.
Accordingly, | find that there is no nerit in Respondent's
cont ention.

The evidence is undisputed that the results of the sanpling
of three mners in regard to airborne contam nants reveal ed t hat
they were subjected to harnful exposure based upon threshold
l[imt values duly adopted in accordance with the regulation. The
enpl oyee referred to in CGtation No. 345023 received

approximately ten tines the allowable amount. |In Ctation No.
345024, the enpl oyee received approximately six times the
al l owabl e amount. In Gtation No. 345025, the enpl oyee received

approximately three tines the allowabl e amobunt. Thus, there was
a violation of the regulation cited unless it is shown that the
regul ation would allow the use of respirators. It is undisputed
that the miners involved were using respirators or that
respondent issued respirators for their use.
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The Petitioner presented evidence that it would have been
feasible to | ower the anmount of silica in the air by use of
wat er - sprayi ng nozzles installed on hoses. The Respondent
clained that it did not have sufficient water pressure for that
pur pose. However, after conpletion of its mning season
Respondent did in the Spring of 1979 dig its well 65 feet deeper
and install a subnersible punp and ot her equi pnent which
ultimately reduced the airborne contam nants to an acceptabl e
| evel . The evidence shows that accepted engi neering control
nmeasures coul d have been applied in order to control the anmpunt
of airborne contam nants, thus, allow ng the Respondent to be in
conpliance with the regulation w thout the use of respirators.

Respondent al so contends that it was not convenient to shut
down the operation to nake the needed engi neering changes until
the conpletion of the m ning season in Cctober 1978. However, as
Il ong as there are accepted engi neering control neasures avail able
whi ch when utilized will alleviate the problemas shown in this
case, a violation of the regulation is necessarily proven, and
the Petitioner has established a prinma facie case.

| find that the Petitioner has proven by a preponderance of
the evidence that the three citations should be affirned. The
penalties are assessed in anounts of $30.00, $30.00 and $24.00
for Ctation Nos. 345023, 345024 and 345025, respectively, as
prayed for in the petition

ORDER

The foregoi ng Bench Decision is affirnmed and the Respondent
is ordered to pay a total civil penalty of $84.00 within 30 days
of the date of this Decision.

Jon D. Boltz

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

Mandatory. Control of enpl oyee exposure to harnful

ai rborne contam nants shall be, insofar as feasible, by
preventi on of contam nation, renoval by exhaust ventilation, or
by dilution with uncontam nated air. However, where excepted
engi neering control neasures have not been devel oped %.
enpl oyees may work for reasonable periods of time in
concentration of airborne contam nants exceedi ng perm ssible
levels if they are protected by appropriate respiratory
protective equi pment%. ..



