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Statement of the Case

Thi s proceedi ng concerns a proposal for assessnment of civil
penalty filed by the petitioner against the respondent on January
5, 1981, pursuant to section 110(a) of the Federal M ne Safety
and Health Act of 1977, 30 U . S.C. [0820(a), charging the
respondent with two alleged violations issued pursuant to the Act
and the inplenmenting mandatory safety and heal th standards.
Respondent filed a tinely answer in the proceedi ngs and a hearing
was held on July 7, 1981, in Tanpa, Florida and the parties
appeared and participated therein. The parties waived the filing
of posthearing argunents, but were afforded the opportunity to
make arguments on the record and those have been considered by ne
in the course of this decision

| ssues

The principal issues presented in these proceedings are (1)
whet her respondent violated the provisions of the Act and
i npl enenting regulations as alleged in the proposals for
assessnment of civil penalties filed in these proceedings, and, if
so, (2) the appropriate civil penalties that should be assessed
agai nst the respondent for the alleged violations based upon the
criteria set forth in section 110(i) of the Act. Additiona
i ssues raised by the parties are identified and di sposed of in
the course of this decision

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty
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to the size of the business of the operator, (3) whether the
operator was negligent, (4) the effect on the operator's ability
to continue in business, (5) the gravity of the violation, and
(6) the denonstrated good faith of the operator in attenpting to
achi eve rapid conpliance after notification of the violation
Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S. C. [0820(i).
3. Commission Rules, 20 C F.R [J2700.1 et seq.
Sti pul ations

The parties stipulated as to jurisdiction, agreed that the
respondent is a small crushed stone operator enploying
approxi matel y seven enpl oyees, that the mne operates one daily
8- hour production shift 5 days a week, and that the respondent
has no previous history of paid or assessed violations (Tr. 6-7).

Respondent' s counsel raised an objection to proceeding with
the hearing on the ground that respondent was not afforded an
opportunity for a trial by jury. The objection was denied, and
my ruling in this regard is herein reaffirmed. It seens clear to
me that civil penalty proceedi ngs pursuant to the Act are civil
rather than crimnal, and that the respondent has not been
deprived of any Sixth Amendnent right to a trial by jury in a
crimnal matter, or of any right conferred by the Seventh
Amrendnent to a jury trial in a civil penalty assessment case.

The rights to which respondent is entitled are those specifically
provided for in the Act, nanmely an APA hearing before a

Conmi ssi on Judge, with the opportunity to participate fully
therein, including the right to confront and cross-exam ne the

i nspectors who issued the citations.

In a case under the Cccupational Safety and Health Act
(CSHA), the Supreme Court, on March 23, 1977, ruled that the
Sevent h Anendnment guarantee of a jury trial in suits at comon
| aw does not apply to hearings before the Cccupati onal Safety and
Heal th Revi ew Commi ssion in contested civil penalty proceedi ngs.
Atl as Roofing Co., and Frank Irey, Jr., Inc. v. Qccupationa
Safety and Health Review Conmi ssion et. al., 1977-1978 OSHD,
21,615, affirmng decisions of the third and Fifth Crcuit
Appeal s Courts, reported at 1975-1976 OSHD 19, 878 and 20, 002. In
Mohawk Excavating, Inc., the Second G rcuit Court of Appeals
ruled on February 8, 1977, that civil penalties under OSHA are
civil rather than crimnal because Congress characterized them as
such, and the only consequence of a judgenment is a noney penalty,
1976- 1977 OSHD, 21,537. Under the circunstances, | conclude that
t hese precedents are applicable in civil penalty proceedings
br ought under the M ne Act and respondent is not entitled to a
trial by jury.
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Di scussi on

The citations which issued in this case were the result of
an investigation conducted by MSHA into the causes of a fatality
whi ch occurred at the mne site on July 2, 1980, when a front-end
| oader operator (Henry Quarterman) was drowned after the | oader
he was driving junped a bermand went into a body of water
adjacent to a pit |loading area. The citations which were issued
are as follows:

Ctation No. 091484, July 9, 1980, 30 C. F.R [56.9-2.

A Mchigan 175B front end | oader serial No. 427B253
owned and operated by St. Catherine Rock Co. was not
mai ntained in a safe condition in that; the

transm ssion forward and reverse shift |ever had been
bent and woul d not stay engaged in forward gear,

all owi ng the | oader to becone free wheeling. This

| oader was involved in a fatal accident on July 2,
1980.

Ctation No. 091485, July 9, 1980, 30 C. F.R [56.9-3.

A Mchigan 175B front end | oader serial No. 427B253
owned and operated by St. Catherine Rock Co. was being
operated with defective brakes. Following a fata
accident that occurred on July 2, 1980, an inspection
of the | oader reveal ed the front master cylinder enpty
of brake fluid, the left braking caliper frozen, and
the emergency air | ocks systeminoperable.

Testinmony and Evi dence Adduced by Petitioner

Edward Boot h, son of the owner of St. Catherine Rock Quarry,
descri bed the circunstances surrounding the fatal accident of
July 2, 1980. He stated that at 4:00 p.m, the accident victim
Henry Quarterman returned to the shop to add brake fluid to the
end | oader, and that M. Quarterman and M. J. D. Hadley al so
bled the brakes. M. Booth did not renenber telling the
i nspector that they had al so added brake fluid around 3:00 p. m
and he thought it unlikely that the brakes woul d have needed
fluid after only 45 mnutes since it was usually needed only
every three to four nonths. He testified that on July 2, fluid
was put in both front and back cylinders and he did not recal
inform ng the inspector that brake fluid was put in only the rear
cyl i nder.

M. Booth testified that the forward/reverse | ever on the
| oader had been bent for alnost a year due to a rock falling on
it. He stated that he was not involved with the repair work and
was not sure whether the |lever had been repaired although he did
renenber telling the inspector that the machi ne had not been
repaired. He admitted that the machine sometines slipped into
neutral but stated that it could easily be put back into forward
wi t hout taking one's hands off the steering wheel. He indicated
that sometinme after 4 o' clock he watched M. Quarternan drive the



| oader down the pit ranp, stand up in the seat, and then go into
the water. He did not know fast the | oader was goi ng al t hough he
admtted having told the inspector that it was about 25-30 niles
per hour. (Tr. 8-22).
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On cross-exam nation, M. Booth testified that both he and M.
Quarterman tested the nmachi ne after adding brake fluid, and that
the brakes and the shift | ever were working properly. After
adding the fluid, M. Booth got into his truck and went down to
the pit, which the parties stipulated was around 390 feet from
the top of the ranp. J. D. Hadley was in his bull dozer
stripping overburden approxi mately 500 yards away and was unabl e
to see M. Quarterman as he headed down the ranp. M. Booth saw
M. Quarterman stand up as he came down the ranp and yelled for
himto junp off, but he could not be heard over the noise of the
motor. (Tr. 22-31).

In response to bench questioning, M. Booth stated that the
water in the pit was 30 to 35 feet deep, and that the | oader
usual |y stopped near the stack of material |ocated by the water.
He believed that M. Quarternman could not stop the machine while
he was standi ng up, but thought that he could have dropped the
bucket to sl ow down or driven the |oader into the bank. The
machi ne was al so equi pped with a manual |y operated energency
brake. He noted that M. Quarterman had been enployed with the
conpany for over 20 years and was consi dered an experienced
machi ne operator. (Tr. 33-42).

MSHA | nspector Harry Verdier, confirned that he investigated
the fatal accident on July 3, 1980, and testified that he had
nore than 20 years of experience operating pit trucks, front end
| oaders, and dozers, and had performed m nor maintenance work on
t hem

M. Verdier stated that he inspected the front end | oader
after it had been retrieved fromthe water, and noticed that the
forward/reverse lever was in neutral. Through his conversation
wi th Edward Booth, he |l earned that there had been a problemw th
the selector lever causing it to slip out of forward gear, and
M. Booth told himthat a rock had fallen on the |ever a year
earlier and damaged it. The steering wheel, but not the |ever,
had been replaced. M. Booth told M. Verdier that when the
| ever flew out of gear during operation, he could reposition it
by using his foot.

M. Verdier testified that in checking the brake system he
and George Long, a nmechanic, unlocked the back seat, checked the
rear master cylinder, and found it to be half full of brake
fluid. They stuck their fingers in the front master cylinder and
found no fluid. They could find no broken hoses. |n speaking
with Edward Booth, M. Verdier |earned that brake fluid had been
added at 3 o'clock and at 4 o' clock on the day of the accident.
M. Booth told himthat no fluid was put in the front because
they had not had brakes in the front of the |oader for sone tine.
M. Verdier testified that on July 9, 1980, Edward Booth st ated
to his father, "conme on dad, you knew t hose brakes were bad, they
been bad for sone tine," and that his father had replied, "you're
just young, you don't understand."”

M. Verdier stated that when he inspected the | oader he
noticed that the back rear disc near the brake pad was rusty, and



that the right rear one had sonme rust and sonme shiny spots. The
rust proved that the pads were not rubbing against the disc
properly. He also found a frozen left caliper, and observed that
the air pressure gauge neasured zero. This being the case, he
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bel i eved that the emergency air |ock system should have come on
automatically because the system activates when pressure goes
bel ow 60 pounds. He also noticed that the wheels on the | oader
were turning freely when it was pulled fromthe water
denonstrating to himthat it had no brakes. (Tr. 42-53).

On cross-exam nation, M. Verdier explained that he checked
the air pressure gauge on July 3 after the | oader had been pulled
fromthe water. He believed that even though it had been in the
water, if it was perfectly air |ocked, pressure would not have
| eaked. He believed that the brakes did not |ock because of a
defective check valve. (Tr. 62-64).

In response to bench questioning, M. Verdier stated that if
the gear lever switch was in neutral the |oader would roll on an
incline, but if it was in forward, it would tend to hold still.
He thought that since M. Edward Booth had seen M. Quarternman
hal f standing, trying to steer the machine, that possibly the
engi ne had stalled. |If the machine was not running, there would
be no power steering thereby making it nearly inpossible to
steer. Wth the gear in neutral, the front master cylinder dry of
brake fluid, and the left rear caliper frozen, the operator would
be less able to control his equipnent on an incline. M. Verdier
conceded that he performed only visual testing and that the
machi ne was not started because the engine was full of water and
it would have been ruined. (Tr. 68-79).

On redirect exam nation, M. Verdier stated that the battery
was m ssing when the nmachi ne was pulled out of the water, and he
bel i eved that the rear brakes were not adequate to stop the
machi ne al t hough he agreed with M. Edward Booth that an operator
could push the Iever fromneutral to forward with his foot while
in a seated position. (Tr. 82-88).

Testinmony and Evi dence Adduced by Respondent

J. D. Hadley, an enployee at St. Catherine Rock Conpany for
11 years, testified that he worked with M. Quarterman nearly
every day and that he was an excellent worker. On the day of the
accident, M. Hadley was at the shop, where he assisted M.
Quarterman and M. Edward Booth in bl eeding the brakes and addi ng
fluid. M. Hadley stated that all four brakes were bled and then
were tested for their stopping efficiency. He then went down one
ranp with his dozer while M. Quarterman went down another with
the loader. Wthin 10 m nutes, M. Edward Booth approached him
yelling that M. Quarterman and the | oader had gone into the
water. (Tr. 92-94).

On cross-exam nation, M. Hadley testified that M.
Quarterman had conpl ai ned that his brakes were going out, and to
renedy the problem M. Edward Booth bl ed the plugs and added
fluid. Only the back cylinder needed fluid since the front one
was half full, and M. Hadl ey could not recall anyone havi ng
mentioned that the cylinder had been filled earlier that day.
(Tr. 95-97).



In response to bench questioning, M. Hadley stated that he
had operated M. Quarterman's | oader the day before the accident
and had not had any
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problenms with it. He had heard M. Quarterman conpl ai n about the
| oader in the past because fluid would enpty out and the |ines
woul d have to be bled, and he had no idea why the master cylinder
enptied out while the | oader was i Mersed in the water since he
di scovered no |l eaks in the system (Tr. 97-99).

M. Ceorge Bowran, a field mechanic for Lender Machinery
Company for 23 years, testified that he delivered the [ oader in
guestion to St. Catherine Rock Conpany, and had repaired the
machi ne for the past 6 years and inspected it after the accident.

The engi ne had been renoved by the tine he arrived to exami ne the
machi ne, and he believed that the brake fluid could not have

| eaked out of the machine after |eaving the shop unless there had
been a massive rupture. He thought the fluid could have escaped
through a hole in the reservoir cap while the | oader was in the
wat er .

M. Bowman testified that after inspecting the machine, he
determ ned that the bent |ever and brake calipers did not need to
be replaced. Since the lever did not interfere with shifting, he
t hough the gear problemwas probably due to a weak spring or worn
grooves. The only possible mal function he saw was in the
conpensat or val ve which operates as a shock, easing the inpact of
the disc on the brake. He noticed water on the conpensator
i ndi cating a possible | eak, which would cause the fluid to run
out onto the ground. He stated that the conpensators were
repaired after the accident because they could affect the safety
of the machine.

M. Bowman testified that the reason the air pressure gauge
read zero when Inspector Verdier |ooked at it was because it was
electrical and no current was in the systemwhile the battery was
out of the machine. He stated that the enmergency air system
automatically activates when there is a loss of air pressure. In
his opinion, even if only one half of the brakes were working, it
woul d have been adequate to stop the machine. (Tr. 101-117).

On cross-exam nation, M. Bowran adnmtted that he is one of
13 field men who regularly repair this machine. He verified that
one of his delivery nmen, a M. Long, had told himthat there was
no brake fluid in the front cylinder, but he did not know whet her
M. Long had only exanm ned the reservoirs for fluid or had
checked the entire brake system M. Bowran expl ai ned that the
energency brake systemis activated by a val ve which rel eases air
pressure when there is a loss of air, and if there was a nassive
air leak, there would be no air for the energency system He
could find no holes in the hoses which would have caused such an
air |eak

M. Bowman conceded that if the rear brake system had been
operating properly, the disc wuld be shiny with no rust on it.
Al t hough he believed that the pistons and calipers were not
frozen, he agreed that if they were, they would have kept the
brakes from functioning, and indicated that this problemcould
have caused the rust on the rear disc. (Tr. 117-138).



In response to bench questioning, M. Bowran stated that the
bent lever did not contribute to the gear problens. He al so
t hought that the master cylinder could be dry even when there was
brake fluid behind the piston.
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This fluid woul d be enough to stop the machi ne, but he conceded
that the fluid mght not be adequate for a braking di stance of
390 feet, the length of the incline fromthe shop to the water.
M. Bowman stated further that the energency brake system coul d
be operated both manually and automatically, and after conpleting
his repairs of the machine, the hand brake was working properly.
(Tr. 140-154).

I nspector Verdier was recalled and adnmtted that he had not
been aware that the systemwas electric and that the absence of
power caused the gauge to neasure zero. He still believed that
t he brakes were not functioning since the wheels turned freely
when the machi ne was renoved fromthe water and he di sagreed with
M. Bowran's concl usion that the anmount of brake fluid behind the
master cylinder would be sufficient to operate the brakes (Tr.
158-162).

Fi ndi ngs and Concl usi ons
Ctation No. 091484

Fact of Violation

This citation alleges a violation of 30 C F.R [56.9-2,
whi ch states that "equi pnent defects affecting safety shall be
corrected before the equipnment is used.” The equi pnent defect
di scovered by the inspector was a bent |ever on the forward and
reverse transnission shift lever. The condition affecting safety
was the fact that the | ever would not stay engaged in forward
gear and would slip into neutral causing the machine to becone
free wheel i ng.

The evi dence presented at the hearing indicates that the
respondent knew that the | ever was bent and that there was a
problemin keeping the lever in gear. The |lever had been bent
for nearly a year, the result of a rock having fallen on the
steering wheel. While the steering wheel had been repl aced,
not hi ng had been done to repair the gear lever. Both M. Booth
and M. Bowman testified, however, that the bent |ever did not
contribute to the gear slippage problem M. Bowran concl uded
that the lever did not need to be replaced to abate the cited
condition because its bent shape did not interfere with shifting.
He testified that the gear slippage problemwas nore likely
caused by a bad dent, a weak spring, or some worn parts, which
were apparently not visible.

VWhile | agree that the described cited equi pnent defect
(bent lever) is not the defect affecting safety, | do not find
that the evidence establishes an unsafe condition. M. Booth
admtted that the machine slipped into neutral causing it to
become free wheeling. Inspector Verdier testified that just a
slight tap caused the lever to disengage fromits forward
position. This indicates that even a small bunp in the road
woul d trigger the condition. Although M. Bowran felt that the
| ever could be easily slipped back into gear while the operator
remained in a seated position by keeping his hands on the
steering wheel and using his foot to nove the | ever, the



sensitivity
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of the | ever denpnstrates that the condition could arise suddenly
and wi thout the operator's know edge. As the situation here
illustrates, this could pose a danger if the machine was

travel ling on an incline.

I nspector Verdier testified that when the nachi ne was pull ed
fromthe water, the forward/reverse lever was in neutral. |If the
| oader had stalled, as he surm sed, and the brakes had not worked
properly, the machine would roll freely with the transm ssion in
neutral. Wile the |oader may not have stopped if the | ever had
been in forward, it may have slowed it sufficiently to have
prevented the resulting accident.

In view of the foregoing, |I conclude and find that
petitioner has established a violation of section 56.9-2. The
condition of the lever, which allowed it to slip fromforward
into neutral was a condition affecting safety. When a |ever
suddenly slips into neutral, it poses a danger to the
unsuspecting operator who should be in full control of the
vehi cl e, and respondent should have been alerted to the fact that
this condition was abnormal. Even if the defective condition did
not cause the accident, and even if the accident had not
occurred, | would still find a violation of the cited safety
standard. The question of whether a violation of a cited
standard has occurred is not dependent on the occurrence or
non- occurrence of an accident. Additionally, although the
i nspector cited the bent |ever as the source of the problem the
unsafe condition was adequately described to apprise the
respondent of the specific violation, and the respondent was not
prejudiced. The citation states that the gear |ever would not
stay engaged in forward gear and all owed the | oader to becone
free-wheeling, see Secretary of Labor v. JimWalters Resources,
Inc., 8 FMBHRC 1827, 1 BNA MsHA 2233 (1979). The citation is
AFFI RVED

Citation No. 091485

This citation alleges a violation of 30 C F.R [56.9-3,
whi ch requires that powered nobile equi prent be provided with
adequat e brakes. The inspector determned that the front end
| oader involved in the accident had defective brakes because his
exam nation reveal ed that the front master cylinder was w thout
brake fluid, the left braking caliper was frozen, and the
energency air | ock systemwas inoperable.

The inspector testified that he found no brake fluid in the
front master cylinder while the rear cylinder was only half full
Al though a field mechanic thought that the anobunt of fluid in the
back woul d be enough to stop the | oader, he admitted that it
m ght not be adequate if the operator continually had his foot on
the brake for the entire length of the 390 foot incline. The
i nspector concluded that the amount of fluid was not sufficient
to stop the | oader

Al though M. Booth stated that some brake fluid was added to
both the front and rear brake cylinders on the day of the



accident, he also stated that one cylinder already had some and
the inference is that he may not have added fluid to both
cylinders on that day. (Tr. 11). This inference is
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bol stered by the inspector's testinony that M. Booth told him
that fluid was added to only the rear cylinder since the front
brakes had been bad for sone tine, and M. Hadl ey stated that the
front cylinder was half full and no brake fluid was added. When
t he i nspector checked the machine after the accident, he found
the front cylinder to be conpletely dry of fluid, and since no
hol es were found in the brake |ines, consideration nmust be given
to ot her evidence which mght explain this dramatic loss of fluid
in the front cylinder. According to M. Hadley, M. Quarternman
had conpl ai ned about the brakes in the past, and had indicated
that the fluid would enpty out of the system Further, the

i nspector testified regarding M. Booth's statenent to his
father, acknow edging that they had known for sone tine that the
brakes were bad. Evaluation of these facts |eads nme to concl ude
that the front brakes had not been working properly for sone
time, and that brake fluid had to be added peri odically.

Further, even though M. Hadl ey stated that he had operated the
| oader the day before the accident, the fact remains that he did
not add nore brake fluid to the front cylinder on the day of the
accident and the cylinder was only half full

Al t hough M. Bowmran determ ned that the brake calipers and
pi stons were not frozen, he agreed that the rusty discs indicated
that the rear brake systemwas not operating properly. The
i nspector testified that the discs would be shiny if the brake
pads were rubbing against the discs. Since they were rusty, he
concl uded that the calipers were not working properly and were
frozen.

Al t hough the inspector found the air pressure gauge
measuring zero after the | oader had been retrieved fromthe
water, this does not indicate that the emergency air |ock system
was not operating. Further testinony reveal ed that the gauge was
electrical, and since the battery had been renoved fromthe
| oader, the inspector's reading was inaccurate. Although the
i nspector based his finding that the emergency air brake system
was i noperable on the gauge reading of zero, and the fact that
the wheel s spun freely as the machine was lifted fromthe water,
there is no concl usive evidence establishing whether the entire
system was working properly on the day of the accident. However,
I conclude that the preponderance of the evidence adduced
establ i shes that the brakes were not working properly on the day
of the accident and were therefore, not adequate. Accordingly, |
find that petitioner has established a violation of section
56.9-3, and the citation is AFFI RVED

Negl i gence

Wth regard to the forward/reverse | ever, the evidence
establ i shes that the respondent knew that the | ever had a
tendency to slip out of forward gear and into neutral
Mtigating the fact that the respondent knew it was using
equi pmrent with a defective part, is the respondent’'s argunent
that the driver could easily put the |lever back in gear with his
foot wi thout taking his hands off the steering wheel. Al though
this techni que may have worked adequately on | evel ground, it did



not provide a viable nmethod when the machi ne was runni ng on an
incline with poor brakes. The respondent knew where the
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machi ne was operating and it knew that there were brake probl ens.
I, therefore, find a high degree of negligence on the part of the
respondent with regard to Ctation No. 091484.

| also find that the respondent knew that there was a
problemw th the front brakes, and unjustifiably permtted the
| oader to be operated with reliance on the rear brakes to stop
the vehicle. M. Hadley had heard M. CQuarterman previously
conpl ai n about the brakes in the past, and even so, on the day of
the accident, brake fluid was put only in the rear master
cylinder. WIliam Booth's undi sputed statement to his father
shows know edge of the bad brakes, and even though the senior M.
Booth was present at the hearing, he did not testify or refute
the statenent. The testinony and evidence | ead ne to concl ude
that the front brakes were not working and this sane testinony
and evidence | eads nme to conclude that the respondent was fully
aware of the problens with the brakes.

Respondent seens to argue that the rear brakes coul d have
stopped the vehicle if the accident victimhad | owered the
bucket, pulled the manual energency brake, or steered into the
bank. Respondent apparently attenpts to share sone of the
responsibility for the accident with the deceased, because M.
Quarterman did not use these alternative nethods of braking.

| cannot conclude that the evidence establishes that M.
Quarterman was contributorly negligent in operating the |oader.
The | oader was regularly operated on the incline between the shop
and the pit, and respondent was aware of the defective brakes and
knew or shoul d have known that an energency situation could have
arisen. No evidence was offered showi ng that respondent
instructed its | oader operators on the use of energency braking
procedures. In addition, M. Quarterman was an experienced
machi ne operator, having been enployed with the company for over
20 years. This experience |leads ne to believe that he woul d have
tried every feasible nmethod of stopping the | oader when the
brakes went out, and the fact that he was seen standi ng suggests
an attenpt to steer the machine to safety. 1, therefore, find
t hat respondent was extrenmely negligent in permtting this | oader
to be operated when it was fully aware of the braking probl ens.

Gavity

In this case, the defective front-end | oader resulted in the
death of the operator, and |I believe it is reasonable to concl ude
that both violations may have contributed to the accident. |
therefore find that the violations were extrenely serious.

Good Faith Conpliance

The inspector issued a withdrawal order after making his
post accident inspections. Petitioner states that the violations
were abated in good faith and the evidence of record supports
this conclusion (Tr. p. 176, Exh. G5). As a matter of fact, the
| oader was practically overhaul ed, and | have considered this
fact in assessing the penalties.
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Si ze of Business and Effect of Cvil Penalties on Respondent's
Ability to Remain in Business

The parties stipulated that respondent is a small crushed
stone operator enploying approxi mately seven enpl oyees and t hat
the m ne operates one daily 8-hour production shift 5 days a
week. The parties offered no evidence on the effect of a civil
penalty on respondent’'s ability to remain in business.
Accordingly, | cannot conclude that the civil penalties assessed
wi |l adversely affect the respondent's ability to remain in
busi ness.

H story of Prior Violations

Respondent has no previous history of paid or assessed
violations, and | have taken this into consideration in assessing
the penalties for the citations which have been affirned.

Penal ty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, | conclude and find that the following civil penalties are
reasonabl e and appropriate in the circunstances and they are
i nposed by me for each of the citations which have been affirnmed.

Citation No. Dat e 30 CF.R Section Assessnent
091484 07/ 09/ 80 56.9-2 $1, 500
091485 07/ 09/ 80 56.9-3 2,500

ORDER

The respondent 1S ORDERED to pay civil penalties in the
anounts shown above, totalling $4,000 within thirty (30) days of
the date of this decision and order, and upon receipt of the sane
by MSHA, this matter is DI SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



