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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 81-27-M
PETI TI ONER A.C. No. 20-00418-05010F
V.
Enmpire M ne
CLEVELAND CLI FFS | RON COVPANY,
RESPONDENT
UNI TED STEELWORKERS OF AMERI CA,
| NTERVENOR

DECI SI ON

Appearances: Gerald A Hudson, Esq., Ofice of the Solicitor, US.
Department of Labor, Detroit, M chigan, for
the Petitioner.
Ronald E. Greenlee, Esg., Cancey, Hansen, Chil man,
Gaybill &
Greenlee, P.C, Ishpem ng, Mchigan, for the Respondent
Ernest Ronn, Marquette, M chigan, for the Intervenor

Bef or e: Judge Melick

This case is before me upon a petition for assessnent of
civil penalty under section 110(a) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 801 et seq., the "Act." The
Secretary proposes a penalty for an alleged violation of the
mandat ory safety standard at 30 C.F. R [155.9-54, charging that
the Ceveland Aiffs Iron Conmpany (Cleveland diffs) failed to
provi de an adequate bermto prevent the overtravel and
overturning of a haulage truck at the Enmpire Mne's south
wast e-rock dunp. The general issues in this case are, of course,
whet her Cleveland Ciffs violated the cited standard and, if so,
the appropriate civil penalty to be assessed for the violation.
Hearings in this case were held in Marquette, M chigan,
commenci ng June 30, 1981.

I. The Alleged Violation
The citation at bar specifically alleges as foll ows:
The berm provided at the dunping | ocation (south waste

rock dunp) site 25.5, was not adequate to prevent
overtravel
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of truck No. 3415. Berm hei ghts neasured on the day
of the accident using a Stanley 6-foot tape measure
were 18 to 40 inches. Md-axel [sic] height of a
simlar nodel truck was nmeasured with a 12-foot Lufkin
steel tape, 48 inches. The bermshall be inproved
after renoval of the truck at the toe of the dunmp sl ope
and before resum ng dunpi ng operations.

The cited standard, 30 C.F.R [155.9-54, provides as
follows: "Mandatory. Berns, bunper bl ocks, safety hooks, or
simlar neans shall be provided to prevent overtravel and
overturning at dunping |ocations.”

The essential facts are not in dispute. On January 22,
1980, the deceased, M chael Bianchi, had been assigned as a
tenmporary driver on an 85-ton WABCO haul age truck at the Enpire
open pit iron mne. Bianchi was killed when he junped to escape
fromhis truck as it flipped over and slid to the bottomof a
200-foot slope at the Enmpire Mne south waste dunp. According to
t he undi sputed evi dence, the incident occurred at around 10:10
that norning as Bianchi was backing a truckl oad of waste rock in
preparation for dunping at the slope. 1In spite of efforts by a
near by bul | dozer operator to signal Bianchi to stop, the truck
rode up onto the berm adjacent to the slope. The berm gave way
and the truck flipped over and slid to the bottom of the slope.
The berm adj acent to where the truck passed through was variously
estimated to have been from about 12 to 30 inches high on the
right (facing the slope) and from34 to 42 inches on the left.
It was constructed of boulders up to 2 and 1/2 feet in dianeter,
sand and crushed stone.

Since Ceveland Adiffs concedes that the berm provi ded at
the south waste-rock dunping |location at its Enmpire M ne was
i ndeed not adequate to have prevented the overtravel and
overturning of the subject haul age truck (and since no bunper
bl ocks, safety hooks, or other simlar neans were here utilized
to prevent overtravel and overturning), it is apparent that the
violation is proven as charged.

By way of attenpted defense, Cleveland Ciffs presents a
variety of specious argunents. It first suggests that the
standard does not apply to vehicles under power. In other words,
the bermneed only be sufficient to prevent the overtravel and
overturning of parked or coasting vehicles. There is absolutely
no basis for reading such an exclusion into the plain | anguage of
the standard and it is accordingly rejected. The operator next
contends that the phrase "to prevent overtravel and overturning,"”
as used in the cited standard, should be deened essentially
superfluous since the real purpose of berns and other restraining
devices is not to prevent overtravel or overturning per se but

only to warn drivers of the need to apply their brakes. It is a
cardi nal rule of construction, however, that a statute or
regul ati on should be construed to give effect to all its

provisions, so that no part will be inoperative or superfluous.
Zei gl er Coal Company v. Kl eppe, 536 F.2d 398 (D.C. Cir. 1976).
Wthin the framework of this rule, I find that I nust give



operative effect to the phrase "to prevent overtravel and
overturning" as used in the cited standard. Respondent's
argunent is accordingly rejected.
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Ceveland Aiffs next argues that even assum ng the cited
berm was deficient under the standard, it was nevertheless in
"substantial conpliance” with MSHA's "guidelines.” MHA s
enforcenent guidelines for the standard at bar, which were
apparently furnished to the operator sometine before the citation
herein, read as foll ows:

APPL|] CATION: Use axle height as a guideline if the
truck is able to dunp. A somewhat |ower berm or bl ock
will be acceptable if it is needed to clear tai

lights, etc

The operator argues that it was in substantial conpliance with

t hese gui delines, and that MSHA should accordingly be estopped
fromenforcing the nore stringent |anguage of the standard
itself. However, follow ng Suprenme Court precedent, the

Conmi ssion held in Secretary v. King Knob Coal Company, Inc., 3
FMSHRC (1981), that the doctrine of "equitable estoppel,” such as
the operator is attenpting to invoke herein, cannot be applied
agai nst the Federal Government, i.e., MSHA. The Conmi ssion
further noted in that decision that MSHA' s gui delines do not have
any binding effect.

In any event, | do not find on the facts of this case that
Cleveland Ciffs conplied in any way with even MSHA' s | ess
stringent "guideline" that the bermneed only be axle height. On
the sane norning as the fatal accident, NMSHA supervisory engi neer
W Iliam Carl son neasured the height of the berm adjacent to where
t he subject truck had passed through. He estimated it to be 18
i nches high on the right side (facing the slope) at a horizonta
di stance of 8 inches fromthe tire tracks and 40 inches high at a
correspondi ng position to the left of the tire tracks. Carlson
opi ned that his nmeasurenments could even have been overesti mated
by as much as 6 inches. | find these conservative neasurenents
to have been the nost reliable since they were made in close tine
proximty to the accident, were nmade with a tape neasure, and
were made in the presence of Cleveland diffs officials who
voi ced no objection to the nmeasurenent procedures. | observe,
nor eover, that conpany safety coordi nator, James Tonkin,
estimated w thout taking any nmeasurenent that the bermto the
right of the tire tracks was only 30 inches high and that m ne
superintendent Roger Sol berg admitted that the bermon the left
side was only 42 inches high. Wthin this framework of evidence,
it is clear that, even assumng the axle height of the truck at
i ssue was only 46 inches as represented by the operator, the
subj ect bermwas in any case not of sufficient height to neet
even MSHA's nore liberal "guideline." | note, noreover, that
Tonkin testified that [arger 120-ton trucks having an even
greater axle height were also using the dunp at issue, therefore
also in clear violation of the "guidelines.” The operator's
third argunment is for these additional reasons clearly
unsupport abl e.

Respondent next argues that the use of a bull dozer operator
signalling frominside his closed cab was equivalent to using a
"spotter” to direct the trucks backing at the dunp site and



constituted a neans "simlar" to bernms, bunper blocks, and safety
hooks within the nmeaning of the cited standard. Under the rule
of ejusdem generis, however, general |anguage in a regulation
which follows a specific designation of a particular class of
itens is to be
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given a neaning restricted by that specific designation and wll

i nclude only things of the same kind, class, character, or nature
to those specifically enunmerated. Association of Bitun nous
Contractors, Inc. v. Andrus, 581 F.2d 853 (D.C. Gr. 1978),
Ceneral Electric Conpany v. OSHRC, 583 F.2d 66 (2d. Cir. 1978)
Applying this rule of construction, it is clear that a person
designated as a "spotter"” is not of the same nature or character
as physical restraints such as berns, bunper blocks, and safety
hooks and therefore does not cone within the general |anguage "or
other simlar neans" as used in the cited standard. The
operator's argunent herein is accordingly rejected. Inasnuch as
the use of the so-called spotter herein did not prevent the

subj ect truck fromovertraveling and overturning, it is clear
that a violation of the cited standard would in any event have
exi sted. Indeed, there was obvi ous confusion over the proper
signal to be used to stop a backing truck. One w tness thought

t he bul | dozer operator signalled by raising his blade and backing
up whil e another thought it was by shaking the head or waving the
hand.

Finally, Ceveland Ciffs appears to argue that the cited
standard is so vague that it denies constitutional due process of
aw. Wien the contention is analyzed, however, it is apparent
that the chall enged vagueness is directed not to the regul atory
standard itself but only to the MSHA "guidelines"” and to MSHA' s
enforcenent practices. |Inasnmuch as | amnot here called upon to
det ermi ne whet her an MSHA gui deline or enforcenent practice has
been viol ated, the argunent is, of course, w thout any rel evance.

I1. The Amount of Penalty

In determ ning the amount of civil penalty assessnent,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) the effect on the operator's ability to
continue in business, (4) whether the operator was negligent, (5)
the gravity of the violation, and (6) the denonstrated good faith
of the operator in attenpting to achieve rapid conpliance after
notification of the violation

The operator here is large in size but appears to have had
only a noderate history of violations. However, in the year
preceding this incident, the Enmpire M ne had been twice cited for
insufficient berms. This factor is particularly significant in
finding the operator negligent in this case for in spite of this
past history, the bull dozer operator in charge of constructing
berms at the south waste-rock dunp on the day of this fata
acci dent had recei ved no nanagenent instruction regarding the
sufficiency of the berns. |ndeed, the undi sputed evidence shows
that he had been relying on the advice of another enpl oyee that
berms only 3 feet in height were sufficient--a height which did
not even neet the criteria, allegedly relied upon by the
operator, under MSHA's nore |iberal enforcenent guidelines. |Its
negligence is further highlighted by the existence of the obvious
hazard presented by the 200-foot drop-off at the south waste-rock



dunp. Under the circunstances,
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I find that Ceveland Ciffs was indeed negligent in failing to
mai ntai n an adequate berm The high gravity of the violation is
obvious in that it resulted in the tragic death of truck driver
M chael Bianchi. Abatenent was achieved in this case by the
construction of an 84-inch berm There is no dispute that the
operator did denonstrate good faith in achieving rapid abatenent.
There is no evidence that the penalty here inposed woul d have any
effect on the operator's ability to continue in business.

Consi dering these factors, | find that a penalty of $8,000 is
appropri ate.

ORDER

The Ceveland Ciffs Iron Conpany is ORDERED to pay a
penalty of $8,000 within 30 days of the date of this decision

Gary Melick
Admi ni strative Law Judge



