CCASE:

SOL (MBHA) V. SWELL COAL
DDATE:

19810930

TTEXT:



~2581

Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 79-31
PETI TI ONER A. O No. 46-01478-03014
V.

Sewell UG No. 1 Mne
SEVELL COAL COVPANY,
RESPONDENT

ORDER TO SHOW CAUSE

Upon remand fromthe Conm ssion, 3 FVMSHRC 1402 (1981), of ny
deci si on of Septenber 20, 1979, 1 FMBHRC 1379 (1979), the parties
once again nmove for approval of a settlenent based upon the
assessnent of a token penalty of $50.00 for the two violations of
the canopy standard alleged. | share the parties obvious desire
to see an end to this administrative whirlwi nd. Neverthel ess,
because the Conmmission saw fit to remand the matter and because
of the inportance of finding a proper bal ance between an
enforcenent and a nodification proceeding, | undertake with the
greatest reluctance to once again set forth the reasons for ny
di sagreenment with the Secretary's and the Comm ssion's assertion
t hat because conpliance is clainmed to be technol ogically possible
dimnution of the safety of the mners is irrelevant to
enforcenent of the canopy requirenent or, if it is not, the
affirmati ve defense of dimnution of safety was not, in fact,
made out.

My earlier decision found that with respect to (1) the two
pi eces of face equipnent in question, a Galis 300 roof bolter and
a Joy 16 SC shuttle car, and (2) the coal bed or mning heights
i nvol ved (50 inches and 43 inches respectively), conpliance with
t he canopy requirenent set forth in the "inproved" nandatory
safety standard, 30 C.F. R 75.1710-1(a), was "inpossible w thout
di m ni shing the safety of the mners". 1 FMSHRC 1380. In
addition, | held that the Secretary's failure to conply with the
mandat ory safety standard set forth in section 318(i) of the Mne

Safety Law, 30 U . S.C. | 878(i), (FOOTNOTE 1) rendered the inproved standard
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"null, void and unenforceable". M decision further held the

i nproved standard was unenforceable as applied to the specific
undi sputed facts of this case because it violated section
101(a)(9)'s, formerly section 101(b)'s, (30 U.S.C. | 811(a)(9))
prohi biti on agai nst issuance or enforcenent of any inproved
standard that "reduces the protection” afforded the mners by a
Congressional |y enacted standard, nanely section 318(i). It is
part of the conventional wi sdomthat the best test of whether a
m ning practice or device is safe is to observe the conditions
under which it nust operate. By that test the requirenent for
canopies in mning heights in nediumand | ow coal (less than 60
i nches) has been shown to be technol ogically infeasible which
whet her the Conmission believes it or not, translates into the
creation of serious new hazards and the aggravation of old
hazards. (FOOTNOTE 2)

In regard to the technol ogical infeasibility of canopies,
take official notice of the following froma Report to the
Congress of the United States by the Conptroller General entitled
"Low Productivity In Anerican Coal Mning: Causes and Cures”

Rpt. No. EMD 81-17, issued March 3, 1981:
Techni cal |y i nfeasible requirenents

Coal operators conplain that some MSHA regul ati ons
requi re technol ogy which is exotic or unavail abl e.
Since MBHA enforces these regul ations, the resulting

i nspections, violations, wthdrawal orders, nmachine
nodi fications, and paperwork reduce productivity. The
two regul ations that mne managers cite nost frequently
are requirements for cabs and canopi es and m ne

illum nation.

Cabs and canopi es are steel roof and sides which
protect mning nmachi ne operators from coll apse of roof,
face, or rib. On January 1, 1973, protective cabs and
canopi es becanme mandatory on all nobile face equi prent
used in mnes 72 inches and above in height. By 1978,
coal mnes of all seam heights had to conply with this
regulation. Mnes with 60 inch or higher seanms have
generally not had problens in fitting cabs and canopi es
to their machi nes. However, 45 percent of production
and 41 percent of mnes have seans under 60 inches.
Low coal and narrow
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wor k spaces leave little roomto attach these devices. One coal
mne official told us that in the last 4 years, his nine
experinmented with 88 different canopy designs. He also said that
the work required to install and test these canopi es had
substantially reduced productivity.

O her problens with using cabs and canopies in | ow coa
are that they inpair the nmachine operator's vision
restrict nmovenent, and cranp and tire the operator
Thus, sonme m ne nmanagers have had to deal with worker
resi stance to the cabs and canopies, further hindering
productivity.

Recogni zing problens with installing cabs and canopies
in low coal, MSHA suspended requirenments for coal m nes
with 42-inch seans or less. Further, coal operators
have received substantial Federal assistance in
conmplying with cab and canopy regul ation. NMSHA has
provi ded some technical assistance to mines to help
themretrofit machines. For exanple, during 1973, the
first year cabs and canopi es were required, the Roof
Control Goup of MBHA's Pittsburgh Techni cal Support
Center anal yzed about 60 cab or canopy designs and 120
redesi gns for coal mne operators and equi prment

manuf acturers. The Bureau of M nes has al so assi sted
operators and manufacturers to conply with cab and
canopy regul ations. The Bureau estimates that 20
percent of the total canopy designs now bei ng used have
cone fromthis research.

VWil e requiring cabs and canopies in | ow coal may have
di srupted m ning operations, it may al so have reduced
fatalities and disabilities due to roof coll apse.
However, an exam nation of avail abl e data suggests t hat
the injury prevention benefits of cabs and canopies
require further study. 1d. at 61

This report, fromwhat appears to be a reliably objective
source to the Congress of the United States, casts serious doubt
on the Conmi ssion's finding that "sufficient practica
technol ogy" exists to support the conclusion that operators
encounter no difficulty in retrofitting face equi pnment "in m ning
hei ghts above 30 inches". 3 FMSHRC 1410. The record clearly
shows that the requirenent has been suspended at |east in regard
to mning heights bel ow 42 inches for |ack of practica
technol ogy. See also, the Secretary's Annual Report to Congress
for FY 1978, at 11-12.

Serious conflict also exists within MSHA over the existence
of practical technology for nediumand | ow coal mnes. A January
1981 Report of the United States Regul atory Council states that
"while [ocal MSHA officials have agreed that canopi ed equi pnent
in coal seanms under 50 inches is "inpractical' MSHA officials in
Washi ngton require conti nued experinmentation” in seam hei ghts
bel ow 50 i nches. Cooperation and Conflict: Regulating Coa
Producti on, Report of the U S. Regulatory Council, January 1981



at 47.
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There is also available for consideration a carefully crafted
deci sion by Judge Steffey in which he found, after a ful
evidentiary hearing, that (1) canopies are not required where the
coal height is Iess than 42 inches and (2) that the undi sputed
facts of record in his proceedi ng showed that as recently as
March 10, 1980 practical technology did not exist to permt the
installation of canopies in mning heights of 43 to 50 inches.
Wight Coal Company, Inc., 3 FMSHRC 496 (1981). Because Judge
Steffey's finding of technol ogical inpossibility was never
chal | enged by either MSHA or the Conm ssion it becane by
operation of |law a final decision of the Conm ssion

A careful reading of the Comptroller General's report,
supra, also leads nme to conclude that up to 80 percent of the
research, devel opment and experinmentation with canopy designs has
been acconplished w thout any input on the part of the Secretary.
The report further supports the viewthat this shifting of the
burden has been counterproductive not only in terns of
productivity but also of safety. As the report notes, "injury
prevention benefits of cabs and canopies require further study."
Attenpts on the part of this judge to obtain such data has been
very frustrating. 1In response to a subpoena for such data
counsel for the Secretary advised on April 7, 1981, that "there
are no formal reports or studies reflecting the nunber of |ives
saved or injuries avoided by the use of cabs or canopies." Ltr.
to Trial Judge from Stephen P. Kramer, Esq., Attorney for the
Secretary. This admission leads ne to regard MSHA's clains as to
the efficacy of the canopy requirement with great skepticism

The Conmission in reversing nmy decision concluded inter
alia, that in the absence of an evidentiary hearing or
stipulation of facts the trial judge's finding that application
of the canopy requirement would conprom se the safety of the
mners was inpermssible. This is incorrect. Wat the
Conmi ssion seens to have overl ooked was that ny decision was
based solely on (1) the undisputed facts set forth in a fina
decision by the Secretary on a petition for nodification or
wai ver of the canopy requirenment with respect to the m ne and
equi prent in question, Sewell Coal Co., No. M 76-131 (April 27,
1971); 44 F.R 44838 (August 17, 1979), and (2) the facts agreed
upon, stipulated to and submtted by the parties in support of
their joint nmotion for settlenent. (FOOTNOTE 3)
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The Conmi ssion found that the parties' stipulation was that (1)
the use of a canopy on the roof bolter "had caused injuries to
m ners” and (2) "that technology to abate the violation (in the
50 inch coal bed or mning height) was in an experinmental stage"
at the tine the citation was witten on January 15, 1976. 3
FMSHRC 1413-14. The Conmission found this fell short of an
express judicial adm ssion that conpliance would di m nish the
safety of the mners and that an inplied adnm ssion was negated by
a finding by the Secretary (never cited or relied upon by the
parties in their notion to approve settlenent) that on and after
Cct ober 1972 "sufficient practical technol ogy" existed to warrant
i nposition of a general duty on coal operators to utilize such
"practical technology" to design, fabricate and retrofit canopies
on all face equi pnent used in coal bed or m ning heights in excess
of 30 inches. 3 FMSHRC 1410-13; Conpare, Eastover Mning Co., 3
FMSHRC 1155 (1981), rev. granted, June 1981

The Conmission's reliance on the Secretary's finding that
"an appropriate level of practical cab and canopy technol ogy
exi sted" on the date of the violation was, | respectfully submt,
irrelevant to the question of whether a violation, in fact,
occurred with respect to the specific roof bolter at issue. As
t he Conmi ssion concedes, the "inproved" standard inposes only a
duty to apply "existing practical technology”. This obviously
does not enbrace "experinmental” technology for, as the Conmi ssion
held, "There is %(3)4B no affirmative duty for research and
devel opnent pl aced upon an operator in the cab and canopy
standard." (FOOTNOTE 4) Id. at 1412. For these reasons, | believed the
adm ssion that the use of "experinental" technol ogy had "caused
injuries to mners" warranted the finding that conpliance on the
date of the alleged violation was technol ogi cally inpossible
under the existing state of the art of canopy design w thout
di m ni shing the safety of the miners. This conclusion was
furthered by the fact that, because the Secretary recogni zed the
"difficulties" occasioned by the "experinmental stage" of the
canopy design art, the tine for conpliance was repeatedly
extended to pernit a decision on the operator's petition for
nodi fication or waiver which was filed before the citation
i ssued.

Despite nmy reservations pertaining to the broad issues
deci ded by the Conm ssion, the case is now before nme to decide
anot her separate issue of mmjor significance, the effect of a
successful petition for nodification on a pendi ng enforcenent
proceedi ng. Because the Conmi ssion could find no "clear
di scussion of the interrel ationship between the
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factual issues in the enforcenent proceeding (this proceeding)
and those at issue in the nodification case", Sewell Coa
Conmpany, No. M 76-131, decided April 27, 1979, supra, it
remanded the matter to afford the parties, and presumably the
trial judge, an opportunity to address the issue of this
interrelationship "in the context of the facts of this case", 3
FMSHRC 1413-15, and "for further proceedi ngs consistent with this
opi nion", and with the Conm ssion's recent decision in a
conpani on canopy case, Penn Allegh Coal Co., 3 FMSHRC 1392
(1981).

In Penn All egh, the Comm ssion found that "the defense of
di m nution of safety" could not regardless of its nerit, be
rai sed in an enforcenent proceedi ng unless the operator could
show that the "enforcenent proceedi ng was brought by the
Secretary after the operator had filed a nodification petition
and before that petition had been finally resolved.” 3 FMSHRC
1399, footnote 10. (FOOTNOTE 5)

A conparison of the factual matters in the enforcenent and
nodi fication proceedi ngs establishes a firmbasis for application
of the principles of res judicata and col |l ateral estoppel against
the Secretary in the instant enforcement proceeding. Thus, the
record that is before nme and that was before the Conm ssion
shows:

Ef fective January 1, 1975, canopies were required
whenever the coal bed hei ght, height of the coal seam or
m ni ng hei ght exceeded 48 inches. 30 C.F.R
75.17101(a)(4). The first notice or citation issued
under the Coal Act on January 15, 1976. It charged that
the failure to install a canopy on a Galis 300 roof
bolter in the 012 section, which at the tinme had a

m ni mum m ni ng hei ght of 50 inches, constituted a
violation of the inproved standard. One day prior to

i ssuance of the notice, i.e., on January 14, 1976, the
operator filed a petition seeking nodification or

wai ver of the requirenent. Sewell Coal Co., supra, at
1. Thereafter, MSHA conducted an investigation of the
operator's petition in April and Cctober 1976 and in
Decenmber 1978 filed and served a report of its findings
and recommendations. |1d.
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VWhen the parties failed to respond to the investigatory report,
the Administrator for Coal Mne Health and Safety, MSHA, issued a
proposed deci sion and order on April 27, 1979. Thirty days
thereafter, no appeal having been noted, the proposed decision
becane final. 30 C.F.R 44.16.

Wth respect to the 012 Section, the Admi nistrator's
deci sion found that "the m ned height was 38 to 48

i nches", the "roof was |am nated shal e supported by
roof bolts", the "floor was uneven, steep, sideling and
wet", and that the Galis roof bolting machine, with a
frame height of 34 inches, was equi pped with a canopy.
Id. at 5. The Administrator further found that "for
the Galis 300 roof bolting machine, there would be

i nadequat e clearance to require the installation of a
canopy except where the mni mum m ni ng hei ght exceeds
48 inches." Id. at 9.

Based on these findings, which were undisputed, the
Adm ni strator concluded that the installation of a
canopy on the Galis roof bolter would di mnish the
safety of the mi ners wherever the m ni mum m ning hei ght
did not exceed 48 inches.

The Adm nistrator's decision was published in the
Federal Register on August 17, 1979. 30 CF.R 44.5.
The parties' notion to approve settlenent was filed on
August 24, 1979.

Taking official notice of the Adm nistrator's decision and
nmore particularly his findings with respect to the undul ations in
seam hei ght on the section in question, coupling this with the
parties' representation as to the experinmental nature of the
technol ogy, the hazards actual ly experienced, and MSHA' s
vascill ation over whether the seam hei ght was 55 i nches, 50
i nches, or 30 to 48 inches, and applying the accunul at ed
expertise gained in hearing and deciding the difficult questions that
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attend the application of the science of anthroponetrics to safe
canopy design, | concluded that it was nore probable than not
that on January 15, 1976 it was technologically inpossible to
install a canopy that would not dimnish the safety of the mners
whet her or not it was physically possible to fit a canopy on the
roof bolter.

This, as | have indicated, was wholly w thout regard to
whet her the inproved standard was valid or invalid. 1In fact, it
was prem sed on the assunption that the inproved standard was
valid but that the dimnution in safety made out on the record of
the nodification proceeding and in the parties' stipulations
establ i shed a defense of "greater hazard". It is ny tentative
conclusion, therefore, that the defense of dimnution of safety
or greater hazard is available to the operator with respect to
this enforcenment proceeding and this violation.

The second citation involved in this enforcenent case

i ssued on April 26, 1978 under the Mne Act. It
charged that the failure to install a canopy on a Joy
16SC shuttle car on the 014 section of the Sewell No. 1
Mne in a mning height of 43 inches constituted a
violation of the inproved standard. Effective January
1, 1977, canopies were required wherever the coal bed
hei ght, coal seam hei ght or m ning hei ght exceeded 36
inches. 30 CF.R 75.1710-1(a)(5)(i). As noted, this
section of the m ne and piece of equi pnent was covered
by the petition for nodification or waiver filed sone
two and one-half years earlier, i.e., on January 14,
1976. Sewell Coal Co., supra, at 6. Thereafter, NMSHA
conducted an investigation and in April and COctober
1976 and in Decenber 1978 filed and served a report of
its findings and recommendati ons. 1d.

VWhen the parties failed to respond to the investigatory
report, the Admnistrator for Coal Mne Health and
Safety, MSHA, issued a proposed deci sion and order on
April 27, 1979, thirty days thereafter, no appea

havi ng been noted, the proposed decision becane final
30 C.F.R 44.16.

Wth respect to the 014 Section, the Admi nistrator's
deci sion found that "the roof was shale supported with
roof bolts and posts”, the "fl oor was uneven, wet and
steep with sideling places", the "m ned hei ght was 53
to 108 inches". The frane height of the shuttle car
was 32 inches. It was not equipped with a canopy. The
Adm nistrator further found that "there is a m ni num
vertical clearance, between the frame of the equi pnent
and the bottom of the roof supports, in excess of 18

i nches for each piece of equipnment on the section. |
find this to be sufficient clearance for properly
install ed canopi es without causing a dimnution of
safety to the operators of this equipnent or to other



mners." |d. at 10.
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Based on these findings, which were undisputed, the Adm nistrator
concluded that the installation of a canopy on the shuttle car
woul d not dimnish the safety of the miners except where the
m ni mum m ni ng hei ght does not exceed 48 inches. 1d. at 13-14,
Conclusions 3, 5. Accordingly, the Adm nistrator ordered that
the petition be denied, except where the m ning height did not
exceed 48 inches. 1d. at 14, Oder, Para. 3.

The Adm nistrator's decision was published in the
Federal Register on August 17, 1979. 30 CF.R 44.5.
The parties nmotion to approve settlenment was filed
August 24, 1979.

The notion to approve settlement did not advise that
the Adm nistrator had granted a petition for

nodi fication on the piece of equi pnment involved but did
stipulate that "no cab or canopy was comercially
avai | abl e for Respondent's use on a shuttle car working
in 43-inch high coal"”

Based on the Adm nistrator's uncontested findings and the
stipulation of the parties, | concluded it was nore probabl e than
not that installation of a canopy on the shuttle car in question
woul d have di m nished the safety of the m ners whether or not it
was physically inpossible to fit a canopy on the equiprent.

This, as | have indicated, was wholly w thout regard to
whet her the inproved standard was valid or invalid. 1In fact, it
was prem sed on the assunption that the inproved standard was
valid but that the dimnution in safety made out on the record of
the nodification proceeding and in the parties' stipulations
establ i shed a defense of "greater hazard". It is ny tentative
conclusion, therefore, that the defense of dimnution of safety
or greater hazard is available to the operator with respect to
this enforcenment proceeding and this violation. (FOOTNOTE 6)
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The parties are entitled under the order of remand to an
opportunity prior to any further order of dismssal "to present
argunent s addressing" the issue of the availability of the
defense of dimnution of safety in this case.

Accordingly, it is ORDERED that on or before Friday, October
16, 1981, the parties show cause why their pending notion to
approve settlenent should not be denied and the captioned matter
di sm ssed

Joseph B. Kennedy
Admi ni strative Law Judge
N

~FOOTNOTE_ONE
1 This provision requires that the mechanical and electrica
conmponents of face equi pnment be. "designed and constructed in

accordance with the specifications" of the Secretary. The
Conmmi ssion held this requirenment is nmet by a perfornmance
specification that relates only to the tensile strength of the
canopy and not to its suitability for safe use under widely
varying mning conditions. Despite the plain |anguage of the
Congressional directive, the Comm ssion held the Secretary could
short circuit his responsibility for designing and constructing
saf e canopies by delegating it to the coal operators and
enforcing a requirenment for canopies wthout regard for whether
or not "technol ogi cal conpliance" dimnishes the safety of the
m ners.

~FOOTNOTE_TWD

21 held the Secretary's failure to conply with section
318(i) in promulgating the inproved standard viol ated section
101(a) (9) because it conpels mne operators to experinment with
the lives and safety of mners required to operate oversized face
equi prent under canopies in coal bed heights that create an
i mm nent danger of death or disabling injury fromroof falls for
all mners and of decapitation and di snenbernent of equi prent
operators. The Commi ssion held the bitter experience devel oped
in the records of the nodification cases was no basis for
concl udi ng that application of the inproved standard "at al
times and under all circunstances” di mnishes the safety of the
m ners and therefore it nmust be conclusively presunmed that the
i nproved standard both as applied and generally is valid and does
not "reduce the protection" of the mners.

~FOOTNOTE_THREE

3 In Co-op Mning, 2 FMBHRC 3475 (1980), the Comm ssion held
that where stipulated facts establish that no violation occurred,
a notion for settlenment should be denied. And in O ga Coal Co.
2 FMBHRC 2769 (1980), the Commission held that the trial judge
has "the inherent authority to question whether, as a matter of
| aw, a case before himpresents a cause of action.™

~FOOTNOTE_FQOUR
4 This, | understand, neans an operator cannot be required
to experinment with his own designs. Experinental technology is



specul ati ve, energing or unproved technology. Practica
technol ogy is that which the enpirical evidence shows to be
proven safe for use in the mne environnent.

~FOOTNOTE_FI VE

5 This exclusionary rule was first fashi oned by OSHRC in
Cct ober 1976 al nbost a year after the violations in question in
this case allegedly occurred. A review of the record shows the
Conmmi ssion rai sed the i ssue sua sponte and that it was never
raised or briefed by the parties. Wile two courts of appeals
have endorsed the rule, three courts of appeals have appended
qualifications to its application. Thus, in CGeneral Electric Co.
v. Secretary, 576 F.2d 558 (3d. Cr. 1978), which the Conm ssion
cites, the Court held that the rule does not enpower the
Secretary to promul gate a standard that "increases the danger to
enpl oyees”, and that upon a showing in an enforcenent proceedi ng
that compliance will in all Iikelihood dimnish rather than
enhance the safety of workers enforcenment nust be stayed pendi ng
a determnation of a petition for nodification or waiver. 576
F. 2d 561-562; Holtze Construction v. Marshall, 627 F.2d 149, 152
(8th Cir. 1980). In Holtze the court refused to pass on the
propriety of the exclusionary rule because it was "not entrenched
at the tine" the matter was before the trial judge. To hold
otherwi se the court noted would require that the operator be
af forded an opportunity to show that "the rules were changed to
its prejudice in md-course.” 627 F.2d at 152, n. 2; Irwin Stee
Erectors, Inc. v. OSHRC, 574 F.2d 222, 223-224 (5th Cr. 1978)
In [ight of section 101(a)(9) of the Mne Safety Law the
application of the exclusionary rule, devel oped under OSHA, to
the M ne Act is questionable. However, if the exclusionary rule
is to be applied to the defense of greater hazard under the M ne
Act, the Secretary should al so recogni ze that the granting of the
nodi fication nooted the charges and requires vacation of the
citations. OSHRC did this in a case where the petition was filed
after issuance of the citation. See, Star Textile and Research
Inc., 1974-75 OSHD, CCH %7 19, 442

~FOOTNOTE_SI X

6 In a statenent of enforcenent policy dated June 29, 1981
(copy attached), MSHA has said that if a citation issues after a
petition is filed the operator may petition for a stay under 30
C.F.R 44.16. This permts an operator to file for a stay at any
time prior to issuance of a final departnental decision on the
petition. Were the citation issues before a petition is filed,
the period of tine for abatenment may be extended until a decision
has been rendered (1) where it is alleged in good faith that
application of such standard will result in a dimnution of
safety to the nmners, and (2) where, due to a particular
circunstance, to force conpliance with the standard woul d be
unr easonabl e or inpose an undue hardshi p upon the operator and
adequat e tenporary measures have been taken to elimnate any
hazards to m ners.
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MSHA Pol i cy Menorandum No. 81-22 C

Enf orcenent Policy Wien Coal M ne Operators Petition for
Modi fication Under Section 101(c) of the Act

Questi ons have been raised recently by district managers

and enforcenment personnel concerning MSHA' s enforcenent policy
regardi ng mandatory safety standards when coal nine operators are
in the process of petitioning for nodification of a safety
standard under Section 101(c) of the Act.

Qperators will be required to conply with all nmandatory

safety standards even though the operator filed a request for

nodi fication under 30 CFR 44.10. Accordingly, a citation should
be issued to the mne operator when not in conpliance with any
safety standard even though a decision on the petition is pending
before the Adm nistrator.

There are, however, two circunstances under which the

period of tinme for abatement may be extended until a decision has
been rendered. Those conditions are: (1) where it is alleged in
good faith that application of such standard will result in a
dimnution of safety to the mners. For exanple, the safety
standard for which nodification is sought was filed under 30 CFR
75.305 alleging that certain return air courses in the mne are
unsafe for travel due to adverse roof conditions; and, (2) where,
due to a particular circunstance, to force conpliance with the
standard woul d be unreasonabl e or inpose an undue hardship on the
operator, and adequate tenporary neasures have been taken to
elimnate any hazards to mners. For exanple, where an operator
cannot conply with the provisions of 30 CFR 75. 1105 since no
return air course(s) is located within the inmedi ate area of

per manent punps, and the operator proposes as an alternative
method to install such punps in a fireproof structure with
addi ti onal safeguards. |In those instances where a citation has
been i ssued and the abatenment tine extended, the citation should
be termnated if a favorable decision is rendered by the

Adm ni strator.

It should be noted that nothing precludes an operator from
seeking interimrelief fromenforcenent of any mandatory safety
standard according to 30 CFR 44.16, prior to being issued a citation

Joseph A. Lanonica
Acting Adm nistrator
for Coal Mne Safety and Heal th

Inquiries: Joseph A Wods, (703) 235-9745
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State of Virginia, County of Fairfax, to wt:

I,Judith K. O Rear, being first duly sworn, depose and
say as follows:

Based on ny i ndependent menory and the cont enporaneous

notes | keep on all tel ephone conversations these are the true
facts surrounding the Motion to Approve Settlement in the Sewell
Co. case, WEVA 79-31.

On August 12, 1981, | received a phone call from M.
Fl et cher Cooke, counsel for Sewell Coal Co. | had previously
left a nessage for himto call ne. | asked hi mwhether the
Sewel | Coal case remanded by the Conm ssion was going to be
appeal ed by the conmpany. He replied in the negative and inforned
me that he and the counsel for the Governnent were engaging in
settl enent discussions. He pronmised to informme of the results
of these discussions by August 14. On August 14, M. Cooke and
M. Greshamtold nme that they had not yet spoken to conpany
officials regarding a possible settlenent, but that a tentative
settl enent had been reached with the Governnment, and they woul d
advi se the conmpany to consider it. They were to advi se nme Nbonday,
August 17 of the Conpany's position. On August 17, M. G esham
called to informne that the parties were attenpting to settle
the case at $25.00 per violation. He told ne that M. Kramer was
handl i ng the case for the Government and that M. Kramer was
preparing a notion to approve settl enent.

On August 17, 1981, after talking to M. Gresham | called
M. Kraner for the first tine. | asked M. Kraner if there were
any devel opnents in the Sewell case. He replied that he was
going to resubmt a notion to approve settlement. He also
menti oned an anount which agreed with that which counsel for the

operator had previously supplied. | asked himwhen the notion
woul d be submitted and he replied that the notion would be "out
in the next couple of days." | specifically deny that | asked

M. Kraner to file a notion superceding and replacing M.
Street's notion, or suggested that he negotiate and prepare a
nmotion for settlement of any kind. Insofar as M. Kraner's
statenment in paragraph 4 of the Government's response to the
Order to Show Cause inplies that | made such statenents, he is
ei ther mstaken or msrepresenting the facts.

Judith K O Rear
Subscri bed and sworn before me this date 30, Ccotber, 1981
State of Virginia

Fai rfax County Il eneB. McCGeachy Notary
Conmi ssion Expires 2, 6, 1981



