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SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , DOCKET NO WEST 80-398-M
PETI TI ONER
V. A O NO. 05-02331-05004
T & W SAND AND GRAVEL COVPANY, MNE: T & WSand & G avel
RESPONDENT

Appear ances:

Robert J. Lesnick Esq. Ofice of the Solicitor
United States Departnent of Labor
1961 Stout Street, 1585 Federal Buil ding
Denver, Col orado 80294,

for the Petitioner

Gerald M Madsen Esq.

Suite 200, United Bank of Littleton Building
5601 Sout h Br oadway

Littleton, Colorado 80121,

for the Respondent
DEC!I SI ON

This case arose out of a severe arminjury suffered by an
enpl oyee attenpting to clean a noving conveyor at respondent's
gravel pit. The Secretary charged in Ctation No. 328732 that
respondent violated a mandatory standard whi ch forbids manua
cl eani ng of pulleys on nmoving conveyors. |In GCitation No. 328733
he charged that respondent al so violated a mandatory standard
requi ring indoctrination of new enployees in safety rules and
procedures. The Secretary proposed an $800 penalty for the first
citation and $250 for the second. At trial, however, his counse
noved to increase these anpbunts to $1,500 for each citation

That notion was taken under advi sement pending the hearing
of the evidence.
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At the beginning of the third day of the hearing on the nerits,
the parties announced that a settlenent had been reached.
Specifically, petitioner would anmend its penalty proposal for
Citation No. 328732 to $500 and woul d accept the original $250
for Ctation No. 328733. Respondent agrees to pay these anounts,
and to withdraw its contest of the penalties.

Havi ng heard nost of the evidence, | am convinced that the
settlenent is well conceived and is consistent with the purposes
of the Act. The Secretary's case for violation is strong, but is
j eopardi zed by a pending notion for disnissal based upon his
failure to file his penalty proposal until several nonths past
the 45 day deadline prescribed in Conmm ssion Rule 17.

Under these circunmstances it appears that each party had a
sound reason for conprom se

Accordingly, the settlenent agreenment is approved.
Respondent's contest of the penalties as amended by the
settl enent agreenment is withdrawn, and an aggregate of $750 in
penalties shall be paid to the Secretary of Labor w thin 30 days
of the date of this present order

SO ORDERED.

John A. Carlson
Admi ni strative Law Judge



