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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 81-13-D
ON BEHALF OF M LTON BAI LEY,
COWVPLAI NANT Bradl ey - Stephen No. 1 M ne
V.

ARKANSAS- CARBONA COMPANY,
AND

M CHAEL W WALKER,
RESPONDENTS

DECI SI ON

Appear ances: Eloise Vellucci, Esq., Ofice of the Solicitor, US.
Department of Labor, Dallas, Texas for Conplai nant.
R David Lewis, Esq., Little Rock, Arkansas for Respondents.

Bef or e: Judge Janes A. Laurenson
JURI SDI CTI ON AND PROCEDURAL HI STORY

Thi s proceedi ng was commenced by the Secretary of Labor,
M ne Safety and Health Admi nistration (hereinafter "MSHA' ) on
behal f of MIton Bailey (hereinafter "Conplainant") agai nst
Ar kansas- Carbona Co. and M chael W Wal ker (hereinafter
"Respondent s") pursuant to Conplainant's allegation that he was
di scharged from his enpl oynment by Respondents on June 27, 1980,
because of activity protected under section 105(c) of the Federal
M ne Safety and Health Act of 1977 (hereinafter "the Act"), 30
U S.C. 0O815(c). MSHA investigated the conplaint, found it to be
nmeritorious, and commenced this action on Cctober 20, 1980.

Upon conpl eti on of prehearing requirenments, a hearing was
held in Little Rock, Arkansas, on July 7-8, 1981. At the
hearing, testinony was received fromthe foll owi ng wtnesses:
Conpl ai nant; David Nigus, fornmerly a mne safety and health
consul tant for the Arkansas Departnent of Labor; Loy MCarson,
fornmerly superintendent at Bradley - Stephen No. 1 Mne; and
M chael Wal ker, Respondent. Both parties filed posthearing briefs.
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| SSUES

VWhet her Respondents viol ated section 105(c) of the Act in
di schargi ng Conpl ai nant and, if so, what relief shall be awarded
to Conplainant. MSHA' s request for assessnent of a civil penalty
was severed and renmanded to MSHA because of the failure to conmply
wi th applicabl e adm ni strative procedures.

APPL| CABLE LAW

Section 105(c) of the Act, 30 U S.C. [815(c) provides in

perti nent

part as foll ows:

(1) No person shall discharge or in any nanner

di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an alleged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for enploynment is
t he subject of medical evaluations and potenti al
transfer under a standard published pursuant to section
101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right

af forded by this Act.

(2) Any miner or applicant for enploynment or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violation of this subsection
may, within 60 days after such violation occurs, file a
conplaint with the Secretary all eging such

di scrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the
respondent and shall cause such investigation to be
made as he deens appropriate. Such investigation shal
commence within 15 days of the Secretary's receipt of
the conplaint, and if the Secretary finds that such
conpl ai nt was not frivolously brought, the Conm ssion
on an expedited basis upon application of the
Secretary, shall order the i medi ate reinstatenent of
the m ner pending final order on the conplaint.
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STI PULATI ONS

The parties stipulated the foll ow ng:

1. Arkansas-Carbona Conpany ran and operated Bradl ey -
Stephens No. 1 Mne at all tinmes pertinent herein in Dardanelle,
Ar kansas.

2. Bradley - Stephen Mne produces coal, some or all of
whi ch is shipped out of the State of Arkansas.

3. David Ngus is a qualified mne consultant for the
Department of Labor, State of Arkansas.

FI NDI NGS OF FACT

I find that the evidence of record establishes the follow ng
facts:

1. Arkansas-Carbona Conpany was the operator of a surface
anthracite coal mne in Dardanell e, Arkansas at all tines
rel evant herein.

2. Arkansas-Carbona Conmpany was a joint venture conposed of
Aerth Devel opnent (70 percent) and Russell Mning (30 percent).
Respondent M chael W Wal ker was President and Chairman of the
Board of Aerth Devel opnent at all tines rel evant herein.

3. Until May, 1980, Conplainant, age 41, was a full tine
student enrolled at Arkansas Tech University nmajoring in geol ogy.
He attended coll ege since he retired fromthe U S. Navy in 1977.
Prior to his enploynment by Respondents, Conplai nant was enpl oyed
as a canpus police officer at Arkansas Tech University and earned
$600 per nmonth and free tuition. Conplainant al so received a
pensi on of $650 per nmonth fromthe U S. Navy and G |. student
benefits.

4. In April, 1980, Conplainant was interviewed at college
for enpl oynment by Respondents. In early May, 1980, Conpl ai nant
was interviewed by Respondent M chael W Wal ker. Although
Conpl ai nant had no experience or training in coal mning or mne
safety, he was hired by Respondents as an office manager and
safety liasion with MSHA i nspectors.

5. Conpl ai nant comrenced full tinme enploynent for
Respondents on May 13, 1980 at a salary of $800 per nonth.
Conpl ai nant received on the job training in Dardanelle and Little
Rock for approximately 2 weeks. At the tinme Conpl ai nant
commenced enpl oynment for Respondents, Coy Kirshner was safety
director at the mne and Loy McCarson was superintendant.

Ki rshner and McCarson trai ned Conpl ai nant at the m ne and
Respondent M chael W Wal ker trained Conplainant in Little Rock

6. On May 28, 1980, MSHA Inspector Lester Col eman inspected
the m ne and advi sed Conpl ai nant that he would have to i ssue an
order of withdrawal closing the entire mne because there was no



evidence that the mners had been trained in accordance with the
requi red plan. Conpl ai nant recomended
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to Respondent \Wal ker that the mine be voluntarily closed and that
all mners be trained by Coy Kirshner and David Ni gus, a nine
safety consul tant enpl oyed by the Arkansas Departnent of Labor
Wl ker agreed and the m ne was voluntarily closed for 2 days
while the required training took place. The MSHA inspector

i ssued citations concerning the lack of training and records as
well as a noise citation. No order of withdrawal was issued by
MSHA. Coy Kirshner quit his job on or about May 29, 1980.

7. After the May 28, 1980 MSHA i nspection, Conpl ai hant was
sumoned to the Little Rock office of Respondent Wl ker. He was
informed that his salary would be increased to $1,000 per nonth
and that, thereafter, he would be the safety director as well as
of fice manager. He was told that he was to oversee the entire
operation at the m ne

8. During the first 2 weeks of June, 1980, Conplainant's
new job as safety director at the mne included the foll ow ng:
establishing training files for each mner; building a water
station for the mners; conpiling a list of safety equi pment
needed at the mine; and noting the mners' need for safety shoes
and hats. During this period of tine, Respondent Wl ker renai ned
in Little Rock while Conplainant and Loy McCarson were at the
mne in Dardanelle. During this period, approximately 7 miners
were enpl oyed at the m ne on one production shift and
approxi mately 300 tons of coal was produced during the nonth of
June, 1980.

9. On June 13, 1980, Respondent \Wal ker noved his office to
the mine site and took over active control of the mne. Wl ker
brought his secretary with him During the next 2 weeks,
Conpl ai nant raised the following safety matters in conversations
wi th Respondent Wl ker: the steep and unsafe slope of the
hi ghwal | , the need for safety |lines above the crusher, the need
for a bermon the road around the sedi nentati on pond, and the
need to train a crew of newly hired m ners.

10. On June 27, 1980, Respondent \Wal ker engaged in an
argunent with superintendent MCarson regarding the failure to
conpl ete work schedul es. Thereafter, Conplai nant approached
Respondent Wl ker to conpl ain about the fact that the mne's
first aid kit, containing bandages and splints, had been noved
fromthe mne office to the screened porch. Conplainant told
Wal ker that the first aid kit should remain in the mne office
where it would not be exposed to dust. Walker contended that the
kit was in a dust proof container. Wil ker was upset that
Conpl ai nant was arguing with himin the presence of other
enpl oyees and told Conplainant that "if he could not get along,
for himto clock out, get his lunch box and go hone." (Tr. 182).
Thereafter, Wl ker went outside and al so di scharged Loy MCarson
and ordered both nen off the mne property.

11. After Conplainant's discharge, he sent a letter to MSHA
concer ni ng nunmerous safety violations of the mine to wit: safety
shoes; inproper records concerning training and bl asting;
drinki ng water; backup alarns, and signs. On July 8, 1980, an



MSHA i nspector issued citations to Arkansas-Carbona for each of
t hese all eged viol ati ons.
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12. Conpl ai nant was enpl oyed by Respondents as a full tine
enpl oyee and such enpl oynment was to continue on a full time basis
t hrough t he next school year

13. Fromthe time of Conplainant's discharge on June 27,
1980 t hrough June 4, 1981, Conpl ai nant earned wages as foll ows:
1980 - $1,515, 1981 - $2,291

14. This action was conmenced by MSHA on behal f of
Conpl ai nant on Cctober 20, 1980. The original conpl aint
requested that Conplainant be reinstated to his prior position
However, MSHA did not file an Application for Tenporary
Rei nst atement. Thereafter, on January 22, 1981, Conpl ai nant noved
to anmend t he conpl ai nt because "subsequent to his filing of the
conpl aint the Secretary was inforned by Conpl ai nant Bail ey that
he did not wish to be reinstated by Respondents and that in lieu
of reinstatenent he woul d accept tuition for 1 year of college
plus an all owance for expenses.”

DI SCUSSI ON

This case presents the novel question of whether a safety
director of a coal mne was discharged in violation of section
105(c) of the Act. Conplainant contends that he was di scharged
for engaging in protected activity. Respondents assert that
Conpl ai nant was di scharged for inattention to duty,

i nsubordi nati on, m sconduct and i nconpetence.

In Secretary of Labor on behalf of David Pasula v.
Consol i dati on Coal Conpany, 2 FMSHRC 2786 (Cctober 14, 1980)
(hereinafter Pasula), the Conm ssion anal yzed section 105(c) of
the Act, the legislative history of that section, and sinilar
anti-retaliation issues arising under other Federal statutes.
The Conmi ssion held as foll ows:

We hold that the conpl ai nant has established a prinma
facie case of a violation of Section 105(c)(1) if a

pr eponder ance of the evidence proves (1) that he
engaged in a protected activity, and (2) that the
adverse action was notivated in any part by the
protected activity. On these issues the conpl ai nant
must bear the ultinmte burden of persuasion. The

enpl oyer may affirmatively defend, however, by proving
by a preponderance of all the evidence that, although
part of his notive was unlawful, (1) he was al so
notivated by the miner's unprotected activities, and
(2) that he would have taken adverse action against the
mner in any event for the unprotected activities

al one. On these issues, the enployer nust bear the
ultimate burden of persuasion. It is not sufficient
for the enployer to show that the mner deserved to
have been fired for engaging in the unprotected
activity; if the unprotected conduct did not originally
concern the enpl oyer enough to have resulted in the
sane adverse action, we will not consider it. The
enpl oyer nust show t hat
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he did in fact consider the enpl oyee deserving of
di scipline for engaging in the unprotected activity
al one and that he woul d have disciplined himin any
event. Id. at 2799-2800.

A. Background

Respondent M chael W Wal ker has had no formal training or
education in mning. Prior to 1975 he had never operated or been
enpl oyed at a mne. H s conpany started exploration of the mne
i n Decenber, 1975. The first equi pment application of the m ne
was made in May, 1978. Fromthat time until January, 1981, the
m ne proceeded on an experinmental basis to determ ne whether it
was economcally feasible to mine coal. Thus, at all tines
rel evant here, the mne was in an experinmental stage, i.e., there
were seven miners at the mne when Conpl ai nant began his
enpl oyment and 14 miners at the time of his discharge; and only
about 300 tons of coal was produced each nonth.

VWhen Conpl ai nant was interviewed for a job with Respondents,
he admtted that he had no mning or safety experience. Contrary
to the assertion of Respondent WAl ker, | find that Conpl ai nant
did not msrepresent hinself in connection with his application
for enpl oynent.

B. Violation of Section 105(c) of the Act
1. Conplainant's Burden of Persuasion

In Pasul a, supra, the Conmi ssion held that a Conplainant in
a di scharge case establishes a prinma facie case if he proves the
following: (1) that he engaged in a protected activity; and (2)
that the adverse action was notivated in any part by the
protected activity. As one would suspect, nost of the work
activity of Conplainant, the mne's safety director, involved
protected activity. Illustrative of this protected activity are
the follow ng: conplaints concerning mner's failure to wear
safety cl othing; constructing and equi pping a water station
requesting the purchase of safety equi pnent; conplaints regarding
failure to train new mners; and conpl ai nts about the sl ope of
the highwall. Wile these protected activities may have set the
stage for the final confrontation, |I find that they are not
directly relevant to the circunstances surroundi ng Respondents
di scharge of Conplainant. It is also clear that Conplainant's
conpl aint to Respondent Wl ker on June 27, 1980, concerning the
| ocation of the first aid kit, was also protected activity
pursuant to section 105(c) of the Act. Section 105(c) (1) provides
in pertinent part as foll ows:

No person shall discharge or in any manner discrimnate
against ... any mner ... because such m ner

has filed or made a conpl aint under or related
to this Act, including a conplaint notifying the
operator or the operator's agent ... of an alleged
danger or safety or health violation in a coal or other
mne3)..."
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30 CF.R [0O77.1707(c) provides in pertinent part as follows:

"All first aid supplies ... shall be stored in suitable,
sanitary, dust-right, noisture-proof containers, and such
supplies shall be accessible to the mners.” Thus, | find that

Conpl ai nant' s conpl ai nt to Respondent \Wal ker on June 27, 1980,
concerning the location of the first aid kit was action protected
by section 105(c) of the Act and, therefore, Conplainant has
satisfied the first part of his burden under Pasula, supra.

The next issue is whether the evidence establishes that
Conpl ai nant' s di scharge was notivated in any part by the
protected activity. Conplai nant was di scharged by Respondent
Wl ker. Respondent \Wal ker was the operator's agent. Respondent
Wal ker testified as follows: "I'msaying that the main reason
that I fired himwas because he nade the big spiel that norning
because of the first aid kit being in the wong place, and that
is the main reason that this man was di smssed.” (Tr. 200).
Thus, Respondent \Wal ker admitted that his decision to discharge
Conpl ai nant was notivated primarily by the conplaint about the
first aid kit which | have found to be protected activity.
Conpl ai nant has established that his discharge was notivat ed
primarily by his protected activity. Therefore, pursuant to
Pasul a, supra, Conplainant has established a prima facie case of
di scrim nation.

2. Respondents' Burden of Persuasion

After Conpl ai nant establishes a prima facie case of
di scrimnation, the operator may affirmatively defend by proving
that (1) he was al so notivated by Conpl ai nant's unpr ot ect ed
activities; and (2) that he woul d have taken adverse action
against the mner for the unprotected activities alone. As noted
at the outset, Respondent's Brief contends that Conplainant's
di scharge was notivated by unprotected activities as foll ows:
"inattention to duty, insubordination, msconduct and
i nconpetence." Specifically, Respondents assert the follow ng:
(1) Conpl ai nant shoul d never have been hired for the job as
safety director because he was unqualified; (2) Conplainant was
unable to get along with the men or get themto conply with
safety requirenents; (3) Conplainant displayed tenper tantruns
fromtime to time; (4) Conplainant refused to prepare paper work;
(5) Conpl ai nant acted inproperly around femal e enpl oyees; and (6)
Conpl ainant's work activities were unsatisfactory in that he
conpl ai ned about safety matters but failed to correct the
pr obl ens.

| have considered all of Respondents' contentions. Neither
singularly nor in combination do Respondents' contentions
establ i sh that Respondents woul d have di scharged Conpl ai nant for
the reasons given. Specifically, it appears that Conpl ai nant
was, in fact, unqualified and untrained for the job of safety
director. However, there is no credible evidence that Conpl ai nant
m srepresented his qualifications or training. Moreover,
Respondents failed to refute Conpl ai nant's assertion that
Respondents had agreed to train himfor the position of safety
director. \Whether Conpl ai nant shoul d have been hired as safety



director is irrelevant to this proceeding. The fact is that
Respondents freely hired himand assigned himthe duties of
safety director with full know edge of his lack of training and
experi ence. Respondents failed to establish that they woul d have
fired hi mbecause he was unqualifi ed.
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Respondents failed to establish that Conpl ai nant was unabl e
to get along with the mners or get themto conply with safety
regul ati ons. Likew se, Respondents failed to establish that
Conpl ai nant di spl ayed "tenper tantrunms” which would justify his
dismissal. Qher than the argunment which inmedi ately preceded
Conpl ai nant' s di scharge, the only "tenper tantruns' alleged by
Respondent W&l ker invol ved sl amm ng doors and throwing clip
boards down. Conpl ai nant deni ed these allegations. Although
these incidents occurred in the presence of other enpl oyees,
Respondents did not call any w tness except Mchael W Wal ker.
I find that the "tenper tantrunt allegation is relatively
insignificant and that Respondents have not established this
cl aim by a preponderance of the evidence.

The only exanpl e of Conplainant's refusal to prepare paper
wor k was the incident involving the preparation of work
schedul es. However, Respondents failed to establish that this was
Conpl ai nant's duty. Conplainant testified that he was unable to
prepare the work schedul e because he was unfamliar with the
abilities and experience of the 14 mners. |In fact, Respondent
Wl ker testified that the responsibility for scheduling the work
bel onged to Superintendent McCarson (Tr. 180). Respondents
failed to establish that Conplai nant woul d have been fired for
refusal to prepare paper worKk.

Respondents al |l ege that Conpl ai nant acted i nproperly around
femal e enpl oyees. This allegation is based upon hearsay evi dence
accordi ng to Respondent Wal ker. Neither of the femal e enpl oyees
who all egedly participated in this conversation testified.
Conpl ai nant and Superi ntendant McCarson deni ed the hearsay
al | egati ons of Respondent Wl ker. Respondent \Wal ker did not
mention this reason during his deposition and conceded at hearing
that this allegation was not a major reason for discharging
Conpl ai nant. Accordi ngly, Respondents failed to establish that
Conpl ai nant woul d have been di scharged because of his conduct
around fenal e enpl oyees.

Final |y, Respondents assert that Conpl ainant's work was
unsatisfactory. This general allegation is insufficient to
establish an affirmati ve defense. Many of the specific charges
agai nst Conpl ai nant have been exam ned and found wanti ng.
Suffice it to say at this point that Respondents failed to
establish their claimthat Conplainant was di scharged because he
was | azy or insubordinate. Conplainant refuted the allegation
that he gave only lip service to safety nmatters and failed to
correct them Conpl ainant established that the uncorrected safety
problens at the mine were the result of Respondent
Ar kansas-Carbona's financial condition or Respondent Wl ker's
refusal to take action on Conplainant's reconmendati ons.

In conclusion, the testinony of Respondent \Wal ker clearly
establishes that the primary reason for dischargi ng Conpl ai nant
was the di spute over the location of the first aid kit. (Tr. 200,
221, 234, and 241). Thus, Respondents failed to establish that
they were notivated by Conplainant's unprotected activities and
woul d have di scharged himfor those activities alone. Since



Respondents failed to establish an affirmati ve defense,
Conpl ai nant' s conpl ai nt is sustained.
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C. Award to Conpl ai nant

Section 105(c)(2) of the Act provides in pertinent part that
if the charges are sustai ned, Conplainant shall be granted such
relief as is appropriate "including but not limted to, the
rehiring or reinstatement of the mner to his forner position
wi th back pay and interest."” The evidence of record establishes
t hat Conpl ai nant does not seek rehiring or reinstatenment. The
conplaint filed with the Comm ssion on October 20, 1980,
requested rehiring and reinstatement. However, on January 22,
1981, Conpl ai nant noved to anend the conpl ai nt because
"subsequent to the filing of the conplaint the Secretary was
i nfornmed by Conpl ai nant Bailey that he did not wish to be
reinstated by Respondents and that in |lieu of reinstatenment he
woul d accept tuition for one year of college plus an all owance
for expenses."

The Conmi ssion has no procedural rule concerning anmendnment
of pleadings. However, Comm ssion Rule 1(b), 29 CF. R 0O
2700. 1(b), provides as follows: "On any procedural question not
regul ated by the Act, these Procedural Rules, or the
Admi ni strative Procedural Act (particularly 5 U S.C. [554 and
556), the Conmi ssion or any Judge shall be guided so far as
practicable by any pertinent provisions of the Federal Rules of
Cvil Procedure as appropriate.” Rule 15(c) of the Federal Rule
of Gvil Procedure provides in pertinent part, "wherever the
claimor defense asserted in the anmended pl eadi ng arose out of
t he conduct, transaction, or occurrence set forth or attenpted to
be set forth in the original pleading, the anendnent rel ates back
to the date of the original pleading.” Application of the above
principle to the instant case results in a finding that as of
Cct ober 20, 1980, Conpl ainant did not seek rehiring or
reinstatement. Since MSHA was prosecuting this matter
Conpl ai nant had the right to an order of tenporary reinstatenent
on Cctober 20, 1980. See section 105(c)(2) of the Act. If he
had pursued that right, he would have been reinstated, required
to work regular hours, and received pay of $1,000 per nonth. The
fact that Conpl ainant el ected not to be rehired or reinstated
tolls the operator's backpay obligation. Since Conplai nant
elected not to be rehired or reinstated on Cctober 20, 1980,
Respondents' obligation for backpay ends on that date. It would
be unfair and inproper to require a mne operator to pay a forner
enpl oyee backpay for a period of tine when the enpl oyee has
unequi vocal |y stated that he does not want to return to his
fornmer enploynment. Moreover, any award for a period after
Conpl ai nant el ected not to return to work woul d be based on
conj ecture and specul ation. Hence, in the instant case,
Respondents are |liable to Conplainant for backpay at $1, 000 per
nmont h commenci ng on June 27, 1980 and endi ng on Cctober 19, 1980.

The evidence of record also establishes that after his
di scharge in 1980, Conpl ai nant had earnings fromtwo ot her
enpl oyers during that year. Conplainant earned $1,515 in 1980
after his discharge. The evidence of record fails to establish
the dates on which these suns were earned so they will be
prorated over the 26-1/2 weeks after June 27, 1980. Based upon



this formula, Conpl ai nant earned $57.17 a week or $245.83 per
nmont h during cal endar year 1980 after his di scharge by
Respondent s.
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Thus, for the period of Conplainant's entitlenent, June 27 to
Cct ober 19, 1980, Conpl ai nant woul d have earned $3,710 at the
mne. In fact, he earned $913.03 from ot her enpl oynent.
Conpl ai nant' s earnings during this period nmust be deducted from
his backpay. Heinrich Mdtors, Inc. v. NL.RB., 403 F.2d 145,
148 (2d Cr. 1968). Therefore, Conplainant is entitled to an
award of $2,796.97 for backpay.

Conpl ai nant requests that the backpay award shoul d be
payabl e at "nine percent interest per annum" Conpl ai nant cites
no authority for the award of interest at nine percent per annum
To ny know edge, the Comm ssion has never awarded a rate of
i nterest higher than 6 percent per annum See Peabody Coal Co.

1 FMSHRC 1785 at 1792 (1979). Therefore, Respondents are ordered
to pay Conpl ai nant $2,796. 97 as backpay and interest at the rate
of 6 percent per annum fromthe dates such paynents were due.

Conpl ainant is also entitled to an order expungi ng al
references to this matter fromhis enpl oynent records and a
witten confirmation from Respondents of his dates of enpl oynent
and position. Conplainant failed to establish any entitlenment to
an award of 1 year of college tuition plus $400 book and
m scel | aneous expense al l owance. Likew se, Respondents failed to
establish that the backpay award shoul d be reduced due to
veteran's benefits consisting of a pension and school all owance.
These amounts are not based upon any work or activity of
Conpl ai nant after his discharge by Respondents. |n other words,

i f Conpl ai nant had remained in the enpl oy of Respondents, he
woul d have received both of these veterans benefits in addition
to his regular salary at the mne

CONCLUSI ONS OF LAW

1. At all times relevant to this decision, Conplainant and
Respondents were subject to the Act.

2. This Administrative Law Judge has jurisdiction over the
parties and subject matter of this proceedi ng.

3. On June 27, 1980, Conpl ai nant engaged in activity which
is protected under section 105(c)(1) of the Act as foll ows:
conpl aint to Respondent WAl ker concerning the renoval of the
first aid kit fromthe mne office.

4. Conpl ai nant established a prima facie case of violation
of section 105(c)(1) of the Act because he established by a
preponder ance of the evidence that he engaged in a protected
activity and that his discharge was notivated by the protected
activity.

5. Respondents failed to establish that they woul d have
di scharged Conpl ai nant for reasons other than his protected
activity.

6. Conpl ai nant was di scharged by Respondents in violation
of section 105(c)(1) of the Act.
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7. FEffective Cctober 20, 1980, Conpl ainant el ected not to be
rehired or reinstated by Respondents and Respondents' obligation
for backpay was tolled as of that date

8. Conplainant is entitled to an award of $2,796.97 as
backpay plus interest at the rate of 6 percent per annum fromthe
dat es such paynents were due to the date such paynent is nade

9. Conplainant is entitled to an order expunging al
references to his discharge fromhis enploynment records and to a
witten confirmation of the dates of enploynment and his position

10. Conplainant is not entitled to backpay after October
20, 1980 due to his election not to be rehired or reinstated.

11. Respondents are not entitled to set off the Veterans
benefits paid to Conpl ai nant agai nst the award of backpay.

CORDER

WHEREFORE, I T IS ORDERED t hat Conpl ai nant's conpl ai nt of
di scharge i s SUSTAI NED

IT 1S FURTHER ORDERED t hat Respondents shall pay to
Conpl ai nant the sum of $2,796.97 for backpay plus interest at 6
percent per annum fromthe dates such paynents were due to the
dat e such payment is made.

IT 1S FURTHER ORDERED t hat Respondents shall expunge al
references to Conpl ainant's di scharge from his enpl oynent records
and shall furnish to Conplainant witten confirmation of his
peri od of enpl oynment and position.

IT 1S FURTHER ORDERED t hat MSHA' s proposed assessnment of a

civil penalty is severed fromthis proceeding and remanded to
MSHA for further proceedings pursuant to 29 C F. R [J2700. 25.

James A. Laurenson Judge



