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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-129-M
PETI TI ONER A/ O No. 20-01012- 05003
V.

Enmpire Mne or Empire MII
CLEVELAND CLI FFS | RON COVPANY,
RESPONDENT

ERNEST RONN, SAFETY COORDI NATOR,
UNI TED STEELWORKERS OF AMERI CA,
DI STRICT NO. 33,

| NTERVENOR

DECI SI ON

Appearances: Gerald A Hudson, Esq., Ofice of the Solicitor, US.
Department of Labor, Detroit, Mchigan, for the Petitioner;
Ronald E. Greenlee, Esqg., Cancey, Hansen, Chilman, Gaybill
& Greenlee, Ishpenm ng, Mchigan, for the Respondent;
Paul G avedoni, President, Local Union 4950, United
St eel wor kers of Anerica, Negaunee, M chigan, and Ernest
Ronn, Safety Coordinator, United Steelworkers of America,
District No. 33, Marquette, M chigan, for the Intervenor.

Bef or e: Judge Cook
I. Procedural Background

On January 10, 1980, the Secretary of Labor (Petitioner)
filed a proposal for a penalty in the above-captioned case
pursuant to section 110(a) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. 0801 et seq. (Supp. Il 1979) (1977 M ne
Act). The proposal charges Ceveland diffs Iron Conpany
(Respondent) with one violation of mandatory safety standard 30
C.F.R [55.12-16, as set forth in Ctation No. 286902, which was
i ssued pursuant to section 104(a) of the 1977 Mne Act. The
Respondent filed an answer and an anended answer on February 1,
1980, and February 15, 1980, respectively. On Cctober 6, 1980,
Ernest Ronn, Safety Coordi nator, United Steelworkers of Anerica,
District No. 33 (Intervenor), filed a witten notice electing
party status in the proceeding on behalf of the affected
enpl oyees.
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The Petitioner and the Respondent engaged in extensive prehearing
di scovery which entailed the filing and service of a request for
producti on of docunents, the filing and service of various sets
of interrogatories, and the taking of several depositions.

Various notices of hearing were issued which ultimtely
schedul ed the matter for hearing on the nerits on Novenber 18 and
19, 1980, in Marquette, Mchigan. The hearing was held as
schedul ed with representatives of the three parties present and
participating. The Petitioner interposed an objection to the
recei pt in evidence of Exhibit 0-2, one of the Respondent's
exhibits. The parties were instructed to argue the materiality
of Exhibit 0-2 in their posthearing briefs, and were inforned
that a ruling on its receipt in evidence would be nmade at the
time of the witing of the decision. On April 3, 1981, the
Petitioner informed the undersigned Adm nistrative Law Judge, in
witing, that it had withdrawn its objection to the receipt in
evi dence of Exhibit 0-2. Accordingly, an order was issued on
April 6, 1981, receiving Exhibit 0-2 in evidence.

Foll owi ng the presentation of the evidence on Novenber 19,
1980, M. Ernest Ronn delivered a closing argunment on the record
in behalf of the Intervenor. |In addition, a schedule was set for
the filing of posthearing briefs and proposed findings of fact
and conclusions of law. However, certain difficulties
experi enced by counsel for the Petitioner and counsel for the
Respondent required revisions thereof. The Petitioner and the
Respondent filed posthearing briefs on April 2, 1981, and Apri
3, 1981, respectively. The Intervenor did not file a posthearing
brief. None of the three parties filed reply briefs.

Addi tionally, when the transcript of the hearing was
recei ved by the undersigned Adm nistrative Law Judge on Decenber
12, 1980, it was discovered that the court reporting conpany had
failed to forward in conjunction therewith three of the exhibits
referenced in the transcript, i.e., Exhibits G1, G2, and G 38
A study of the transcript revealed that Exhibits G1 and G2 were
phot ographs, and that Exhibit G 8 was referenced in the
transcript but that it was never identified or shown as a
specific item By letter dated January 13, 1981, the three
parties were apprised of this devel opment and were instructed to
t ake appropriate action. (FOOINOTE. 1) A stipulation resolving the
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matter, and signed by the representatives of all three parties,
was filed on February 23, 1981.

1. Violation Charged

Citation No. Dat e 30 CF.R Standard
286902 May 21, 1979 55.12-16
I11. Wtnesses and Exhibits
A.  Wtnesses

The Petitioner called as its witnesses Thomas Allen Fay, an
apprentice electrician at the Enmpire Mne; Steven Samnuel
Etel amaki, a field electrician apprentice at the Empire M ne;
W Iiam Wal demar Carl son, a supervisory mning engi neer enpl oyed
by the Departnent of Labor's Mne Safety and Heal th
Admi ni stration (MSHA); and Richard Dean Breazeal, an MSHA health,
safety and el ectrical inspector.

The Respondent called as its wi tnesses James Philip Tonkin,
the safety coordinator at the Enpire M ne; Robert Dougl as
Kall atsa, Sr., a shift foreman in the electrical departnment on
May 19, 1979, and a foreman in the electrical departnent as of
the date of the hearing; and Dennis Roy Laituri, the electrical
engi neer in charge of the electrical departnent on May 19, 1979,
and the operating engi neer of the electrical departnent as of the
date of the hearing.

The Intervenor did not call any w tnesses.
B. Exhibits
1. The Petitioner introduced the followi ng exhibits in evidence:

G 1 was a photograph of the | adder used by the
apprentice electricians on May 19, 1979.

G 2 was a photograph of a light fixture simlar to the
one involved in the May 19, 1979, fatal accident.

G 3 is a diagramof a ballast and fixed hanger.

G4 is a copy of Gtation No. 286902, May 21, 1979, 30
C.F.R [55.12-16.

G5 is a copy of section 103(k) Order No. 286901,
i ssued on May 19, 1979, and a copy of the term nation
t her eof .

G 6 is a copy of a page fromthe Code of Federal
Regul ati ons contai ni ng nmandatory safety standard 30
C.F.R [55.12-16.
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G 7 is a conmputer printout prepared by MSHA's Directorate
of Assessnents setting forth the history of violations at
the Enpire Mne or Empire MIIl for which the Respondent
had pai d assessnents, begi nning Septenber 1, 1977, and
endi ng August 31, 1979.

2. The Respondent introduced the follow ng exhibits in
evi dence: (FOOTNOTE. 2)

O 1 is a copy of a page froma manual used by Federal

m ne inspectors setting forth the text of mandatory
safety standard 30 C F. R [55.12-16 subsequent to the
change published at 42 Fed. Reg. 57040 (Cctober 31,
1977), and in effect on May 19, 1979; and setting forth
an "application" of the standard used by Federal nine

i nspectors in enforcing such mandatory safety standard.

O 2 is a copy of a page froma manual used by Federal
m ne inspectors setting forth the text of mandatory
safety standard 30 C F. R [57.12-16 prior to the
change published at 42 Fed. Reg. 57040 (Cctober 31,
1977); and setting forth an "application" of the
standard used by Federal mne inspectors in enforcing
such mandatory safety standard.

O3 is a copy of a safety orientation report dated
February 6, 1978, and signed by Thomas Fay.

O 4 is a copy of a safety orientation report dated
August 6, 1975, and signed by Steven S. Etel amaki.

O5 is a copy of a safety orientation report dated
January 30, 1978, and signed by John W Parkkonen.

O 6 is a three-page docunent styled "Safety
Oientation, Electrical Departnent.”

O 7 is a copy of a docunent dated May 18, 1979, and
styled "Enpl oyee's Safety Meeting Report."

O 8 is a copy of a document styled "Supervisor's Safety
Cont act and Observation Log."

O 9 is a copy of a document styled "Supervisor's Safety
Cont act and Observation Log."

O 10 is a copy of a docunent styled "Supervisor's
Saf ety Contact and Cbservation Log."
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O 11 is a three-prong electrical plug.

O 12 is a copy of the inspector's statement, NMSHA Form
7000-4, pertaining to G 4.

3. The Intervenor introduced the follow ng exhibits in
evi dence:

U 1-Ais a copy of the cover fromthe August 1, 1977,
col l ective bargai ni ng agreenent between the Respondent
and the United Steel workers of Anerica.

U 1-Bis a copy of certain provisions fromthe August
1, 1977, collective bargai ni ng agreenent between the
Respondent and the United Steel workers of America.

U2 is a copy of the Respondent's electrician (field)
standard job classification and description.

U-3-Ais a copy of the cover of the Respondent's safety
rul e book.

U-3-Bis a copy of page 5 of the Respondent's safety
rul e book.

U-3-Cis a copy of page 24 of the Respondent's safety
rul e book.

I V. | ssues

Two basic issues are involved in this civil penalty
proceeding: (1) did a violation of mandatory safety standard 30
C.F.R 0[55.12-16 occur, and (2) what anount shoul d be assessed
as a penalty if a violation is found to have occurred? In
determ ning the anount of civil penalty that should be assessed
for a violation, the law requires that six factors be considered:
(1) history of previous violations; (2) appropriateness of the
penalty to the size of the operator's business; (3) whether the
operator was negligent; (4) effect of the penalty on the
operator's ability to continue in business; (5) gravity of the
violation; and (6) the operator's good faith in attenpting rapid
abat ement of the violation.

V. pinion and Fi ndi ngs of Fact
A.  Stipulations

1. The parties entered into the follow ng stipulations
during the hearing:

(a) The Respondent is subject to the provisions of the
1977 M ne Act (Tr. 3-4).

(b) The Administrative Law Judge has jurisdiction over
the Respondent in this proceeding (Tr. 3-4).
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(c) Citation No. 286902 was issued to the Respondent; and

such citation may be admtted into evidence, but not for

any substantive purposes to prove the allegations contained

therein (Tr. 3-4).

2. The parties filed the follow ng stipulation on February
23, 1981:

It is hereby stipulated and agreed by and between
petitioner, Secretary of Labor, respondent d evel and
Adiffs Iron Conpany, and Local Union 4950 United

St eel wor kers of Anerica, acting through their
respecti ve counsel or representative, the follow ng:

1. The exhibits marked as G1 and G2 may be excl uded
fromthe record in this matter. Exhibits G1 and G2
have apparently been [ ost and negatives of the

phot ographs are not avail able. The parties further
stipulate that all testinony and references nmade in
regard to the itens depicted in the exhibits shall not
be excluded and are part of the record.

2. Exhibit G8 was introduced as an exhibit but was
not offered into evidence by any of the parties.
Therefore Exhibit G8 is not part of the record in this
matter.

B. GCccurrence of Violation

On Saturday, May 19, 1979, a fatal electrical accident
occurred at the Respondent's Enpire Mne or Enpire MII| while
three of the Respondent's enpl oyees were relocating sone
previously installed 1,000-watt, high-pressure sodi um "Hal ophane
Prismpack"” lights in the high bay of the mll. Federa
supervisory mning engineer WlliamW Carlson and Federal nine
i nspector Richard D. Breazeal participated in the ensuing MSHA
fatal accident investigation, which was conducted at the facility
|ater that day. As a result of the investigation, M. Carlson
i ssued Gtation No. 286902 on May 21, 1979, charging the
Respondent with a violation of nandatory safety standard 30
C.F.R [55.12-16 in connection with the accident. The citation
all eges, in pertinent part, that "[a] pprentice electricians were
assigned to rel ocate 1000 watt, high pressure sodi um "Hal ophane
Prismpack' lights, powered by 480 volts alternating current, on
the ceiling above the primary grinding section in the
concentrator. The lighting equi pnent was energi zed during
installation" (Exh. G4). The cited mandatory safety standard
provi des as foll ows:

El ectrically powered equi pnent shall be deenergized
bef ore nechani cal work is done on such equi pnent.
Power switches shall be | ocked out or other neasures
taken whi ch shall prevent the equi pnent from bei ng
energi zed wi thout the know edge of the individuals
working on it. Suitable warning notices shall be
posted at the power switch and
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signed by the individuals who are to do the work. Such
| ocks or preventive devices shall be renoved only by the
persons who installed themor by authorized personnel

There is no substantial dispute anongst the parties as
relates to the facts and circunstances surroundi ng the occurrence
of the fatal accident. Rather, the dispute is principally
confined to the follow ng issues: (1) whether the light fixture
i nvol ved in the accident was "electrically powered equiprent”
within the neaning of the regulation; and (2) whether the
handl i ng, hoi sting, and hangi ng of the energized |ight fixture
i nvol ved in the accident constituted "nmechanical work" on
electrically powered equi pment within the meaning of the
regul ation. For the reasons set forth below, | answer both
gquestions in the affirmative.

The evi dence presented shows that on the norning of May 19,
1979, electrical apprentices Thomas Fay, Steven Etel amaki, and
John Par kkonen reported for work at the Respondent's Enpire M ne
or Enpire MII on an overtinme shift. The three nen were assi gned
to the task of relocating previously installed 1,000-watt,
hi gh- pressure sodi um "Hal ophane Prisnpack” lights a di stance of
approximately 8 to 10 feet laterally fromone support beamto
another in the high bay of the mll.

In view of the location of the lights, the three nen had to
wor k approximately 80 to 100 feet above the floor of the mll.
It was therefore necessary to use an overhead crane and trolley
assenbly as a work platform It was al so necessary to use a
| adder in order to take down and to rehang the light fixtures,
and in order to reach the electrical outlets.

VWile the men were still on the floor of the mlIl, M.
Robert D. Kallatsa, Sr., the shift foreman in charge of the
electrical crew, gave instructions as to where the lights were to
be placed. Additionally, M. Kallatsa gave instructions to wear
safety belts, to lock out the electrical power to the crane
whenever anyone was on the | adder, and to secure the |adder. The
three nen acquired the necessary tools and equi pnent, and
proceeded to the crane and trolley assenbly.

It appears that each fully assenbled Iight fixture consisted
of at |east a shade, a bulb, a ballast, a conduit, and a screw
fitting. The screw fitting was shaped as an inverted "J" and was
attached to the top of the conduit, a pipe-shaped stem The
screw fittings apparently served to suspend the fixtures from
fixed hangers attached to the 6-inch "I" beans. |t appears that
the conduit and screw fitting assenblies were approximately 5
feet in length. The conduit, in turn, was attached to the
bal | ast. Al though the record is not entirely clear on this point,
it appears that the bul bs and the shades were renoved fromthe
lights at all relevant tines.

At sone point in time prior to beginning the actual work,
the three electrical apprentices conferred anongst thensel ves and
determ ned the procedure to be used in relocating the Iights.



Basically, the steps enployed, insofar as relevant to the issues
presented, were as follows: On the first
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light, the crane was noved into position under the electrica
outlet, the | adder was put up so as to provide access to the
plug, and the light was unplugged. Then, the | adder was taken
down and turned around 180 degrees, and the crane trolley was
noved to a | ocation where the | adder could be put up to provide
access to the light fixture. The light fixture was taken down,
and its electrical cord was replaced with a | onger one. The
crane trolley was noved to a slightly different |location, the

| adder was put up, and the light fixture was rehung. Again, the
| adder was taken down, turned around 180 degrees, and the crane
troll ey was nmoved back underneath the electrical outlet. The

| adder was put up and the light fixture was plugged into the

el ectrical outlet.

At this point, the three nmen conferred anpongst thensel ves
and decided to revise the procedure so as to elimnate one of the
180- degree | adder rotations. Under the new procedure, the |ight
fixture remai ned plugged into the electrical outlet while being
taken down and while being rehung. Basically, it entailed noving
the trolley under the light fixture, putting up the | adder, and
taki ng down the fixture. Then, the | adder was rotated, the
trolley was noved to a |l ocation underneath the electrical outlet,
the | adder was put up, and the fixture was unplugged. The
fixture's electrical cord was replaced with a | onger cord and the
plug was reinserted into the outlet. The |adder was taken down
and the trolley was noved to the | ocation where the Ilight was to
be rehung. The | adder was put up and the light was placed inits
new | ocati on. The second fixture was relocated in this nmanner
Wi t hout i ncident.

Foll owi ng their coffee break, the three men began work on
the third light fixture using the same procedure enployed in
rel ocating the second one. The fixture was taken down fromits
hanger and was then unplugged fromthe energized 480-volt
electrical circuit. The fixture's electrical cord was then
repl aced with a | onger one, and the Hubbell tw st | ock
three-prong electrical plug fromthe old cord was wired onto the
new cord. Thereafter, the fixture was plugged into the energized
480-volt electrical circuit and then the three nmen began to
rehang the fixture. Messrs. Fay and Etel amaki were standing on
the work platform hoisting or holding the ballast, conduit, and
screw fitting assenbly up to M. Parkkonen, who was standi ng on
the al um num | adder. Messrs. Fay and Etel amaki were wearing
their |eather work gl oves, but M. Parkkonen was not wearing his.
M. Parkkonen grabbed the stem and received a fatal electrica
shock.

The evi dence shows that M. Fay had miswired the three-prong
pl ug by inadvertently wiring one of the electrical cord' s phase
conductors to the ground prong |leg on the plug. Wen plugged
into the energized electrical circuit, the mswring caused the
conduit, stem and the outer casing on the ballast to energize to
approxi mately 277 volts to ground, producing the attendant shock
hazard which claimed M. Parkkonen's |ife.(FOOINOTE. 3)
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The record clearly reveals that the light fixture was energi zed
when the accident occurred in that it was plugged into a live
480-volt electrical outlet. The citation alleges that the
installation or relocation of energized light fixtures violates
that portion of mandatory safety standard 30 C F. R [55.12-16
whi ch provides that "[e]lectrically powered equi prent shall be
deener gi zed before nmechanical work is done on such equi pnent.
"(FOOTNOTE. 4) The terns "electrically powered equi prent” and
"mechani cal work" are not defined by any provision of Part 55 of
Title 30 of the Code of Federal Regul ations.

The Petitioner maintains that the electrical lights in
guestion were "electrically powered equi pnent” w thin the meaning
of the regul ati on because:

[ C]ommon usage of the ternms supports a concl usion that
the electrical light fixtures were such equipnent. The
evi dence supports a finding that the electrical lights
were high pressure sodiumlights powered by 480 volts
alternating current. It is uncontroverted that the
light was electrically powered and the Secretary
therefore submits that the ballast of the light fixture
meets the definition of electrically powered equi prent
for purposes of the standard.

(Petitioner's Posthearing Brief, p. 5).
The Petitioner further maintains that:

[ The] record is clear that the apprentices handl ed,

hoi sted, and hung the light fixture in the perfornmance
of their work on May 19, 1979. |In order to acconplish
this task, the apprentices used various tools and aids
in relocating the electrical lights to their new
locations. It is the Secretary's position that the
nmoverent and installation of the light fixtures
constituted nechani cal work for the purposes of 30 CFR
55.12- 16.

(Petitioner's Posthearing Brief, p. 5).

The Respondent di sagrees, contendi ng that mandatory safety
standard 30 C.F. R [55.12-16 does not apply to electrica
lights. The Respondent argues that the regulation applies only to
electrically powered equi prent which perforns a nechani ca
function through the use of noving or actioning parts, and, in
support of its position, points to definitions of the words
"mechani cal ," "machi ne," and "nechani snf appearing in the 1966
unabri dged
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edition of The Random House Dictionary of the English Language.
The Respondent maintains that the regulation is directed solely
toward the prevention of injuries caused by noving or actioning
machi ne parts while the mners are perform ng mechanical work on
electrically powered equi pment, and appears to maintain that
protecti on agai nst the el ectrical shock hazards presented on the
facts of this case is addressed exclusively by mandatory safety
standard 30 C. F. R [55.12-17 (Respondent's Posthearing Bri ef,
pp. 14-16). The latter regulation provides, in part, that
"[p]ower circuits shall be deenergized before work is done on
such circuits unless hot-line tools are used.”

The Respondent al so argues that the Petitioner's
interpretation renders the 1977 anendnents to the regul ation
meani ngl ess (see 42 Fed. Reg. 57038, 57040 (Cctober 31, 1977)),
because the drafters of the amendnents did not intend that the
regul ati on, as amended, apply to all work performed on al
el ectrical equipnment. Significantly, however, the Respondent
concedes that the cited condition would have been covered by the
regulation in its preanmendnent form (Respondent’'s Posthearing
Brief, pp. 18-20).

The initial question presented is whether mandatory safety
standard 30 C.F.R [55.12-16 is directed, as the Respondent
contends, solely toward the prevention of injuries caused by
nmovi ng or actioning machi ne parts, or whether the regul ation al so
provi des protection against electrical shock hazards. The rules
of statutory construction provide the governing principles for
deci si on.

As a general proposition, the rules of statutory
construction can be enployed in the interpretation of
adm ni strative regulations. See C. D. Sands, 1A Sutherland on
Statutory Construction, [031.06, p. 362 (1972). According to 2
Am Jur.2d, Administrative Law, [307 (1962), "rules nmade in the
exerci se of a power del egated by statutue should be construed
together with the statute to nake, if possible, an effectua
pi ece of legislation in harnmony with common sense and sound
reason.” Renedial legislation directed toward securing safe and
heal t hful work places nmust be interpreted in |light of the express
congressi onal purpose of providing a safe and heal t hful work
environnment, and the regul ati ons promul gated pursuant to such
| egi sl ati on nust be construed so as to effectuate Congress' goa
of accident prevention. Brennen v. Cccupational Safety and
Heal t h Revi ew Commi ssion, 491 F.2d 1340 (2d Cir. 1974).
"[Rlemedial legislation and its inplenmenting regulations are to
be construed liberally. Consolidation Coal Co., 1 FVMSHRC 1300,
1309 [sic] (1979)," develand diffs Iron Conpany, Inc., 3 FMSHRC
291, 294, 2 BNA MsSHC 1138, 1981 CCH OSHD par. 25,163 (1981), and
"[s]hould a conflict develop between a statutory interpretation
that woul d pronote safety and an interpretation that woul d serve
anot her purpose at a possible conprom se of safety, the first
shoul d be preferred.” District 6, United Mne Wrkers of America
v. Department of Interior Board of Mne Qperations Appeals, 562
F.2d 1260 (D.C. Gr. 1972).



Appl yi ng these principles of construction, | conclude that
mandat ory safety standard 30 C.F. R [55.12-16 provides m ners
perform ng mechani cal
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work on electrically powered equi pnent with protection agai nst

i njuries caused by noving or actioning machi ne parts or

equi prent, and with protection agai nst el ectrical shock hazards.
The Respondent's proffered interpretati on would pronote an
objective at odds with mne safety and is therefore not to be
preferred. There is no indication that the drafters of the
regul ation intended that it provide only the limted protection
advocated by the Respondent. In fact, the plain wording of the
regul ati on provides no support for the Iimtation advocated by
t he Respondent .

The Respondent's position that the electrical shock hazards
presented on the facts of this case are addressed exclusively by
mandat ory safety standard 30 C.F. R [55.12-17 is without
foundati on. That regul ation applies only when work is being
performed on "power circuits,” and is not directed toward the
performance of "mechani cal work" on "electrically powered
equi prrent . "

The second question presented is whether mandatory safety
standard 30 C.F.R [55.12-16 provides the mners with protection
agai nst el ectrical shock hazards associated with the rel ocation
of energized lighting fixtures of the type involved in this case,
i.e., whether the handling, hoisting, and hangi ng of such
energi zed light fixtures is "mechanical work"™ on "electrically
power ed equi pnent” within the meaning of the regulation. For the
reasons set forth below, | answer this question in the
affirmative.

As noted previously, the terms "electrically powered
equi prent” and "nmechani cal work" are not defined by any provision
of Part 55 of Title 30 of the Code of Federal Regul ations. The
words are not used in a narrow, technical sense, and should
therefore be given their conmon neaning in determ ning what the
drafters of the regulation intended. C D. Sands, 2A Sutherl and
on Statutory Construction, [047.27 and 47.28 (1973). "It is
axiomatic "that words used in a statute are to be given their
ordinary neaning in the absence of persuasive reasons to the
contrary.' Burns v. Alcala, 420 U S 575, 95 S C. 1180, 43
L. BEd. 2d 469 (1975)." Chrobak v. Metropolitan Life |Insurance
Conmpany, 517 F.2d 883, 886 (7th G r. 1975). Additionally, the
regul ation nmust be interpreted liberally in view of its renedial
purpose. Ceveland diffs Iron Conpany, Inc., 3 FMSHRC 291, 2
BNA MSHC 1138, 1981 CCH OSHD par. 25,163 (1981); Local Union No
5429, United M ne Wirrkers of Anerica v. Consolidation Coa
Conpany, 1 FMBHRC 1300, 1 BNA MSHC 2148, 1979 CCH OSHD par.
23,850 (1979). Al so applicable is the principle previously cited
fromthe District 6, UMM case that if a conflict devel ops
between an interpretation of the regulation that would pronote
m ne safety and an interpretation that woul d serve anot her
pur pose at a possible conprom se of mne safety, the first should
be preferred.

As relates to whether light fixtures are electrically
power ed equi pnent, the evidence clearly shows that the Iight
fixtures in question were 1,000-watt, high-pressure sodiumlights



powered by electricity rated at 480 volts. The adjective "power"
i s defined, anpbngst several definitions, as "operated by
electricity, a fuel engine, etc." David B. Guralnik (ed.),
Webster's New Wrld Dictionary of the Anerican Language (2nd

Col | ege Edition)
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(New York: The World Publishing Conpany) (1970) at pp

1116-1117. The noun "equi prent" is defined, anongst severa
definitions, as "the special things needed for some purpose;
supplies, furnishings, apparatus, etc.” David B. Guralnik (ed.),
Webster's New Wrld Dictionary of the Anerican Language (2nd
Col I ege Edition) (New York: The World Publishing Conpany) (1970)
at p. 473. Alight fixture is an apparatus operated by
electricity. Accordingly, | conclude that a light fixture is
electrically powered equi prent within the meaning of the
regul ati on.

As rel ates to whether mechani cal work was bei ng performed on
the light fixtures, the evidence shows that the May 19, 1979,
rel ocation work entailed the handling, hoisting, and hangi ng of
light fixtures. The word "nechanical," when used as an
adj ective, has a range of common neani ngs whi ch includes the
following: (1) "Pertaining to, produced by, or dom nated by
physical forces,” and (2) "[o]f or pertaining to manual | abor
its tools, and its skills."™ WIIliamMrris (ed.), The American
Heritage Dictionary of the English Language (Boston: Houghton
Mfflin Conpany) (1976) at p. 813. The rel ocation work invol ved
the tools and skills of manual |abor, and the work was dom nated
by the physical forces associated with the handling, hoisting,
and hanging of light fixtures. Accordingly, the handling,
hoi sting, and hanging of light fixtures of the type involved in
this case, during their relocation, is the performance of
"mechani cal work"” on the fixtures within the meaning of the
regul ati on.

The Respondent's position to the contrary is not well
founded. As noted previously, the Respondent naintains that the
regul ati on does not apply to electrical l|ights because, in the
Respondent's view, the regulation applies only with respect to
electrically powered equi prent which perforns a nechani ca
function through the use of noving or actioning parts. The
strongest support in the record for this position is found in the
testinmony of M. Dennis R Laituri, an electrical engineer
enpl oyed by the Respondent. According to M. Laituri, the
regul ation applies only to electrically powered equi pmrent which
perfornms some type of mechani cal work, a position which by
definition excludes electrically powered lights fromthe
regul ation's coverage. He testified that no nmechanical work is
i nvol ved in changing a |ight fixture because a person cannot
perform nmechani cal work on a devi ce which has no nechani ca
function (Tr. 350). His testinmony on this point is considered
unper suasi ve because he later admtted during cross-exan nation
by the Intervenor that a person renmpving the shade and the |ight
bul b woul d be perform ng nechanical work on the fixture (Tr.
371), a position which is inconsistent with his previous
testimony. Renoving the shade and the light bulb does not alter
the fact that a light fixture perfornms no mechanical function

O even greater significance is the fact that the
Respondent's position, if adopted, would amount to a rewiting of
the regul ati on under the guise of interpreting it. Under the
regul ation as witten, the adjective "nechanical" nodifies the



word "work." The Respondent's interpretation would have it nodify
the word "equi prent,” and thereby effectively rewite the

regul ation to apply only to "electrically powered nmechani ca
equi prent . "



~2336

The Respondent's reliance on the 1977 anmendnents to mandatory
safety standard 30 C F. R [55.12-16 in support of its position
is msplaced. Prior to Novenber 30, 1977, mandatory safety
standards 30 C F. R [55.12-16, 56.12-16, and 57. 12- 16,
provided, in part, that "[e]lectrical equipnment shall be
deener gi zed before work is done on such equipnent."” Effective
November 30, 1977, the regulations were revised so as to provide,
in part, that "[e]lectrically powered equi prent shall be
deener gi zed before nechanical work is done on such equi pnent."”
42 Fed. Reg. 57038-57044 (Cctober 31, 1977). The suppl enmentary
i nformati on published in conjunction with the anmended regul ati ons
comment ed on the change as foll ows:

Mandat ory standard 57.12-16 is revised by substituting
"Electrically powered equi pnent * * *' for

"Electrical equipnent * * * ' and the words "* * *
nmechani cal work * * *' for "* * * work * * *' so

as to clarify the intent and application of the
standard in response to coments. Wrk on electrica
circuits of such equipnent is covered under mandatory
standard 57.12-17.

42 Fed. Reg. 57038, 57039 (Cctober 31, 1977). These comments are
consi dered equally applicable to mandatory safety standards 30
C.F.R [55.12-16 and 56.12-16, as anmended or revised.

It is therefore clear that the 1977 anendnents sinply
revi sed mandatory safety standard 30 C F. R [55.12-16 so as to
clarify its intent and application as excluding from coverage
work performed on the electrical circuits of electrically powered
equi prent. The anendnents were not intended to change, and did
not change, the scope of the regulation so as to exclude from
coverage the type of activities involved in this case. It is
therefore highly significant that the Respondent concedes, as
not ed above, that the cited condition was covered by the
regulation in its pre-anendnent form

In view of the foregoing, |I conclude that Citation No.
286902 properly charges a violation of mandatory safety standard
30 CF.R 0[055.12-16. | further conclude that the violation

charged has been established by a preponderance of the evidence.
C. Negligence of the Operator

The Respondent admits that it denonstrated negligence in
connection with the violation, but maintains that its negligence
was m ni mal (Respondent's Posthearing Brief, pp. 20-21).

The record contains no probative evidence whi ch shows that
M. Kallatsa, the shift foreman, had actual or constructive
know edge that the handling, hanging, or hoisting of the |ight
fixtures was being performed while such fixtures were energized.
Additionally, the record shows that the three
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el ectrical apprentices were sufficiently qualified to performthe
relatively sinple job of relocating the light fixtures wthout a
supervi sor being present at all tinmes.(FOOINOTE.5) The three men
recei ved certain safety instructions fromM. Kallatsa prior to
begi nning their work, as set forth previously in this decision.

Accordingly, the record supports a finding that the
negl i gence denonstrated by the Respondent was of a m ni mal
nat ure.

D. Gavity of the Violation

The violation, coupled with the accidental mswiring of the
three-prong electrical plug, resulted in the occurrence of the
fatal electrical accident which claimed M. Parkkonen's life. The
violation was a substantial contributing cause of the fata
accident and was therefore extrenely serious. Additionally, the
Respondent concedes that the violation was serious (Respondent's
Post hearing Brief, p. 21).

E. Good Faith in Attenpting Rapid Abat enment

Both M. Carlson and Inspector Breazeal testified that the
Respondent denonstrated good faith in rapidly abating the
violation. Accordingly, it is found that the Respondent
denonstrated good faith in rapidly abating the violation

F. Size of the Operator's Business

The Respondent concedes that it is a |arge operator
(Respondent's Posthearing Brief, p. 20).

G History of Previous Violations

Exhibit G7 is a conmputer printout prepared by the
Directorate of Assessnents setting forth the history of
viol ations for which assessnments have been paid at the
Respondent's Enpire Mne or Enmpire MII, beginning Septenber 1
1977, and endi ng August 31, 1977. The exhibit reveals that the
Respondent has no history of previous violations prior to
Decenmber 8, 1978. However, the Respondent had 23 viol ations of
various provisions of the Code of Federal Regul ations at the
facility for which assessnents have been pai d, begi nning Decenber
8, 1978, and ending May 19, 1979. O these, one was for a
vi ol ati on of nmandatory safety standard 30 C. F. R [55. 12-16.

H Effect of a Cvil Penalty on the Respondent's Ability to
Rermai n i n Busi ness

In Hall Coal Conpany, 1 IBMA 175, 79 |.D. 668, 1 BNA MsSHC
1037, 1971-1973 CCH OSHD par. 15,380 (1972), the Federal M ne
Safety and Health Revi ew
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Conmi ssion's predecessor, the Interior Board of Mne Operations
Appeal s, held that evidence relating to whether a civil penalty
will affect the operator's ability to remain in business is
within the operator's control, resulting in a rebuttable
presunption that the operator's ability to continue in business
will not be affected by the assessnent of a civil penalty.

The Respondent asserts in its posthearing brief that the
i nposition of a reasonable penalty will not affect the ability of
either the operator or the mne to continue in business, but
mai ntai ns that "consideration should be given to the fact that
the Enpire M ne operation was shut down for three nonths |ast
fall as was [the Respondent's] Republic Mne on the Marquette
Iron Range which is still not back to full operation”
(Respondent's Posthearing Brief, p. 20).

The evi dence presented shows that the Respondent operates
the Enpire Mne, the Tilden Mne, the Republic Mne, and three of
the | arger taconite operations in the area (Tr. 142). The
evi dence further shows that no production occurred at the Enpire
M ne for 3 nmonths during the sunmer of 1980; and that the
Republic M ne ceased production at about the sane tine and that
producti on had not resuned as of the date of the hearing.
However, both facilities were shipping fromtheir stockpiles, at
| east as of the date of the hearing (Tr. 153-154). The record
contains no other evidence material to the issue as to whether
the assessnment of a civil penalty will affect the Respondent's
ability to remain in business.

Busi ness and tax records are the type of evidence necessary
to establish a claimof financial inpairnent. Hall Coal Conpany,
1 IBMA 175, 180, 79 |.D. 668, 1 BNA MSHC 1037, 1971-1973 CCH CSHD
par. 15,380 (1972) see al so, Davis Coal Conpany, 3 FMSHRC 619, 1
BNA MSHC 2305, 1980 CCH OSHD par. 24,291 (1980) (Lawson, C.,

di ssenting). The record does not contain such evidence. The
evidence in the record is insufficient to rebut the

af orementi oned presunption. Accordingly, | find that a civil
penalty otherw se properly assessed in this proceeding will not
i npair the Respondent’'s ability to remain in business.

VI. Conclusions of Law

1. develand diffs Iron Conpany and its Enpire M ne or
Enmpire M1l have been subject to the provisions of the 1977 M ne
Act at all tines relevant to this proceedi ng.

2. Under the 1977 Mne Act, the Adm nistrative Law Judge
has jurisdiction over the subject matter of, and the parties to,
thi s proceedi ng.

3. Federal supervisory mning engineer WlliamW Carlson
was a duly authorized representative of the Secretary of Labor at
all times relevant to the issuance of Citation No. 286902, My
21, 1979, 30 C.F.R [55.12-16.

4. The violation charged in Gtation No. 286902, May 21



1979, 30 C.F.R [55.12-16 is found to have occurred as all eged.
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5. Al of the conclusions of |law set forth in Part V, supra,
reaf firnmed and incorporated herein.

VII. Proposed Findings of Fact and Concl usi ons of Law

The Intervenor nmade a cl osing argunment at the concl usion of
t he hearing on Novenber 19, 1980. The Petitioner and the
Respondent filed posthearing briefs on April 2, 1981, and Apri
3, 1981, respectively. Such closing argunent and briefs, insofar
as they can be considered to have contai ned proposed findi ngs and
concl usi ons, have been considered fully, and except to the extent
that such findings and concl usi ons have been expressly or
inpliedly affirned in this decision, they are rejected on the
grounds that they are, in whole or in part, contrary to the facts
and | aw or because they are immterial to the decision in this
case.

VIIl. Penalty Assessed

Upon consideration of the entire record in this case and the
foregoing findings of fact and conclusions of law, | find that
the assessnment of a civil penalty is warranted as foll ows:

Citation No. Dat e 30 C.F.R Standard Penal ty
286902 May 21, 1979 55.12-16 $3,000.00
ORDER

The Respondent is ORDERED to pay a civil penalty in the
amount of $3,000 within 30 days of the date of this decision

John F. Cook
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
The letter of January 13, 1981, stated, in part, as
fol | ows:

"The matter of the mssing exhibits nust be resol ved at
this time. Specifically, Exhibits G1 and G2 nust be | ocated
and forwarded to the undersigned for inclusion in the record, and
nmust be acconpani ed by a stipulation signed by the
representatives of all three parties stating that the exhibits
forwarded to nme are the sanme ones placed in evidence during the
hearing. Additionally, you are requested to determ ne whet her
G 8 was an exhibit and, if it was, to submit either the origina
or a copy and a stipulation signed by the representatives of al
three parties stating that it can be placed in the record either
as the original or as a substitute for the original, whichever is
applicable. If G8 was not an exhibit, then please so state

~FOOTNOTE_TWOD

Exhibit O 13 is a copy of the narrative findings for a
speci al assessnent prepared by MSHA's O fice of Assessnents in
connection with Citation No. 286902. The exhibit was rul ed



i nadm ssi bl e during the hearing and, accordingly, has not been
considered in deciding this case. However, in accordance with
the ruling nade during the hearing, the exhibit has been pl aced
in a separate envelope in the official case file.

~FOOTNOTE_THREE

The crane was grounded and the air was noist and
hum d. Placing the al um num | adder agai nst the structural steel nade a
solid continuity and provided a path for the current to flowto
ground. The human body will restrain 277 volts to ground for
approximately .86 to .87 of a second before the heart goes into
fibrillation (Tr. 152, 211-212).

~FOOTNOTE_FQOUR

It appears fromthe testinony of M. Carlson and M.
Breazeal that this portion of the regulation would have been
complied with if the circuit breaker on the main control pane
had been opened, or if the fixture had renmai ned unpl ugged during
the relocation operation (Tr. 162-163, 212).

~FOOTNOTE_FI VE

The Intervenor took the position during the hearing
that a standard el ectrician should have been assigned to work wth
the apprentices on May 19, 1979. No opinion is expressed on this
subj ect .



