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Appear ances: Stephen P. Kraner, Esqg., Ofice of the
Solicitor, U 'S. Departnent of Labor
Arlington, Virginia, for Petitioner
Horace A. Thonpson II, Esq., MCalla,
Thonpson, Pyburn & Ridley, New Ol eans,
Loui si ana, for Respondent

Bef or e: Chief Admi nistrative Law Judge Broderick

On Decenber 17, 1979, two miners at Dontar's Cote Bl anche
salt mne were killed when a nearby round of expl osives was
detonated as they were preparing another round for blasting. The
Secretary of Labor, after investigating the accident, charged
Dontar with a violation of 30 C.F. R [O57-6-175 which reads,
"Mandat ory. Anpl e warning shall be given before the blasts are
fired. Al persons shall be cleared and renmpoved from areas
endangered by the blast. Cear access to exits shall be provided
for personnel firing the rounds.” In this proceedi ng, Dontar
contests both the Secretary's finding of a violation and the
proposed penalty based upon it.

A hearing was held, pursuant to notice, in Lafayette,
Loui si ana, on June 2, 1981. Wtnesses for the Secretary were Jay
Durfee and WIliam WIcox, officials of the Mne Safety and
Heal th Admini stration (MSHA) who investigated the accident.
Wtnesses for Dontar were WIIliam Coughl an, Manager of the Cote
Bl anche m ne, and Robert Marks, a production forenman who
supervi sed the blasting crews on the day of the accident. Marks
was the only witness with personal know edge of the events
preceding and i nredi ately foll owi ng the accident.

The parties have filed briefs stating their positions. At
the hearing and in its brief, Respondent has objected vigorously
to the evidence submtted by the Secretary on the ground that it
was hearsay. | do not in this decision specifically address
t hose argunments since, as | viewthe
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case, the facts essential to a decision for the nbst part are not
in dispute. See Respondent's Prehearing Statenment submitted My
12, 1981, pages 9-13, and Tr. 37-47. Having considered the
briefs and contentions of the parties, and the whole record,

make t he foll ow ng decision.

Fi ndi ngs of Fact

1. Dontar's Cote Blanche nmine is an underground salt m ne
in St. Mary's Parish, Louisiana. M ning proceeds by the room and
pillar nethod, with explosives being used to dislodge the salt.

2. Blasting is normally conducted at the end of the day
shift. On Decenber 17, 1979, Robert Marks assigned Herbert Allen
and Fl owers Hope to blast a "bench round” in Room 23 between O
and N South headings. He al so assigned Darsey Conner and David
Washi ngton to blast a "toe" or "floor trimrmng" round in N South
headi ng between Roons 23 and 22.

3. A "bench" is a portion of the mne which stands, in this
case, 55 feet higher than the floor of the mne. A bench round
consi sts of a nunber of explosives drilled down into the bench
VWhen the round expl odes, the bench cascades onto the floor, where
it is removed for transportation to the surface.

4. A "toe" consists of the remants of an inconplete bench
round expl osion. Cccasionally, a bench round does not disl odge
the entire section of bench which was bl asted, |eaving a portion
intact near the floor of the mne. The object of a toe round is
to blast this part of the bench so that the resulting debris can
be renoved for processing.

5. Marks instructed Conner, Washington, and Allen to use
flashlight signals to conmunicate with each other as they
prepared to blast the rounds. Once the two crews arrived at the
bl asting locations, Allen was to signal the toe round crew t hat
t he bench round crew was in place. The toe round crew would then
flash back, signifying the sane. When the toe round crew had lit
their fuse, they were to signal the bench round crew that they
were | eaving. Upon seeing that, the bench round crew would ignite
their fuse and depart.

6. As it happened, both crews apparently signalled to each
ot her when they reached the blasting locations. But, according
to Allen, the toe round crew subsequently |left the area. He took
this to nean that they had |it their fuse, although they had not
signal l ed that they were | eaving, as required by the signalling
procedure. Consequently, the bench round crew it their fuse and
departed the area.
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7. Allen and Hope parked their vehicle at the shop area and rode
an elevator to the surface. Shortly after that, Marks saw the
parked vehicl e and becane al armed, since Conner and Washi ngton
shoul d have arrived before the bench round crew. As he began to
| ook for them the bench round expl oded. Conner and \Washi ngton
were | ater found dead near the toe round. They had been killed by
t he bench round expl osion before they ignited the toe round.

8. Jay Durfee, investigating the accident for MSHA, issued
a citation to Dontar on Decenber 21, 1979, which is the subject
of this case. It alleges a violation of "57.06-175" and, under
"condition or practice" reads,

Powder men D.L. Washi ngton and D. Conners, Jr. were
fatally injured when they were bl asted by an adj acent
bench round that had been fired by another crew
(powdernen H. Allen and F. Hope). The two crews had
not been instructed by Shift Crew (b) Foreman R Marks
to use effective voi ce communi cati on between thensel ves
to provide anple warning when firing bl asts.

| ssues

1. Was Respondent properly charged with a violation of the
requi renent that all persons shall be cleared and renoved from
areas endangered by the blast?

2. Ddthe violation occur as alleged and, if so, what is
t he appropriate penalty?

Di scussi on

Dont ar has raised two procedural objections to the citation
First, it notes that the citation referred to "57.06-175" instead
of 57.6-175 and clains, as a result, that it was not given fair
notice of the charge. The ordinary person with even a passing
acquai ntance with the Mne Act would know the part and section
intended. Dontar's claimof |ack of notice can only be
characterized as frivolous and is rejected.

The citation as originally issued refers only to the first
sentence of the cited standard requiring anple warning. The
Secretary filed a "nodified" citation after this action was
commenced, in which it is alleged that all persons were not
renoved fromthe area, as required by the second sentence of the
standard. Dontar contends that the second sentence may not be
considered in this proceeding since it was not raised in the
citation.
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A representative of the Secretary issuing a citation is not held
to the rules of pleading in formal agency proceedings. | hold
that the principal purpose of a citation's narrative portion is
to famliarize the mne operator with the facts upon which the
i nspector relied in issuing the citation. (FOOINOTE 1) Greater precision
of course, is required of the Secretary if and when he files a
formal proposal for a penalty with the Commission. In this case,
t he proposal added an allegation that "all persons were not
renoved fromthe area endangered by the blast” in the Narrative
Fi ndi ngs for a Special Assessnent. Thus, fromthe noment civil
penal ty proceedi ngs began, Dontar was on notice that it was
charged with violating the first two sentences in 30 CF.R 0O
57. 6-175.

Turning to the nmerits, the undisputed facts show that a
violation of the cited standard occurred. It is difficult to
seriously argue that the dead miners were given any warning, nuch
| ess anple warning. It is clear that they had no idea that the
bench round had been ignited. It is just as clear that al
persons were not cleared fromthe area endangered by the bl ast.
The fact that the miners' bodies were found in that area is
irrefutable proof. (FOOTNOTE 2)

The remai ning question is, what penalty should be assessed?
This requires an analysis of six criteria. 30 U S.C [820(i).
Dontar is a |large m ne operator whose
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ability to continue in business would not be affected by any

penalty | may inpose. |Its history of prior violations is not
such that an appropriate penalty for this violation should be
i ncreased because of it.

Dont ar di spl ayed ordinary good faith in responding to the
citation. Blasting procedures were rewitten and MSHA personne
general |y conmended conpany officials for their cooperation in
t he investigation.

Qoviously, the gravity of the violation is extrenely
serious. Two miners were killed.

It is difficult to attribute any negligence to the operator
Robert Marks testified that he instructed the mners in
flashlight signalling procedures, which had been used at the nine
for years without incident. He repeated his instructions unti
he was sure they were understood. The Secretary offered no
evi dence to contradict Mark's testinony so I nust concl ude that
the accident resulted fromthe mners' failure to obey their
i nstructions.

The Secretary expended considerable effort at the hearing
attenpting to show that other nethods of conmunicating between
the blasting crews woul d have been superior. (FOOINOTE 3) On the whol e,
t he evidence was unpersuasive. (FOOTNOTE 4) The issue is not whether
Dontar's signalling procedures were superior to any others that
could be conceived, but whether they served
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t he purpose of providing "anple warning" in the past and woul d
have done so on this occasion had they been properly followed. |
conclude that Dontar's negligence, if any, was slight.

Based on the above findings and di scussion, | conclude that
the appropriate penalty for the violation found is $3,000.
Concl usi ons of Law

1. | have jurisdiction over the subject nmatter and the
parties to this proceeding.

2. Domar violated 30 C F.R [057.6-175 as all eged by
the Secretary of Labor.

3. The appropriate penalty for the violation is
$3, 000.

CORDER

Respondent, Dontar Industries, Inc., is ORDERED to pay the
sum of $3,000 within 30 days of the date of this decision

Janmes A. Broderick

Chi ef Admi nistrative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 The Legislative History of the Act supports this

construction. The Senate Committee on Human Resources, discussing
i mm nent danger closure orders, remarked that "the purpose of the
detail ed description of conditions is to adequately apprise the
operator of the probleminvolved so he may take appropriate steps
to correct the condition or practice. The Conmittee does not
intend that this requirement be a procedural pitfall for the
i nspector, thus should it not be construed to invalidate orders
i ssued under this section.” S. Rep. No. 95-181, 95th Cong., 1st
Sess., at 38 (1977), reprinted in Senate Subconmittee on Labor
Conmittee on Human Resources, 95th Cong., 2nd Sess., Legislative
H story of the Federal Mne Safety and Health Act of 1977, at
626.

~FOOTNOTE_TWOD

2 The Mne Act is generally a strict liability statute. The
| anguage of the cited standard and the wording of 0110(a) of the
Act make it plain that unforeseeability is not a defense to a
vi ol ation, nor can the operator avoid a violation by placing the
bl ame on a carel ess enployee. MSHA v. El Paso Rock Quarries, 3
FMSHRC 35 (1981); Hendensfels v. Marshall, 2 BNA MSHC 1107 (5th
Cir. 1981); MSHA v. Ace Drilling Co., 2 FMSHRC 790 (1980).

~FOOTNOTE_THREE

3 O course, oral conmunication is not the only way to
provide "anple warning" in conpliance with the standard. Any
suggestion to that effect by the Secretary is rejected.

~FOOTNOTE_FOUR



4 Wtnesses for the Secretary suggested that a nearby fan
shoul d have been turned off to allow voi ce comuni cation. But
the m ne was classified as "gassy" by MSHA and conti nuous
operation of the fan appears to have been prudent. It was al so
argued that one of the bench crew could have wal ked around to the
bench directly over the toe crew and observed their work.
However, this would have split the blasting crewinto three
i nstead of two conponents and further increased the risk of
i nadequat e conmuni cati on. The use of two-way radi os woul d have
been i nadvi sabl e since radi o conmuni cati ons near bl asting
operations create an additional hazard. Both parties concede,
however, that the toe round and the bench round coul d have been
fired froma single location. Dontar's new bl asting procedures
provi de that when nore than one round is fired, "all menbers of
the crews will be in acconpani nent when firing rounds follow ng
the firing of the first round.™



