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Appear ances: Lawence W Mon, Trial Attorney, U S. Departnent of Labor,
Arlington, Virginia, for the petitioner; Galen C. Thomas,
Esquire, New York, New York, for the respondent;

Bef or e: Judge Koutras
Statement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 820(a),
proposing civil penalty assessnments for one alleged violation of
30 CFR 75. 200

Respondent filed a tinmely answer in the proceeding, and
after extensive discovery, including an interlocutory appea
taken by the respondent with respect to one of ny pretrial
rulings on a notion for sunmary partial decision, which was
subsequently rejected by the Comm ssion, a hearing was convened
at Wse, Virginia, on Septenber 9, 1981, and the parties appeared
and participated fully therein. During a brief informal pretrial
conference, the parties advised that they proposed to settle the
di spute, and they were afforded an opportunity to present their
argunents in support of the proposed settlenent disposition of
the matter on the record for ny consideration pursuant to
Conmi ssion Rule 29 CFR 2700. 30.

Di scussi on

In support of the proposed settlenent disposition of this
case, petitioner submtted full argunments and information
concerning the six statutory criteria found in section 110(i) of
the Act, including a discussion of the facts and circunstances
surrounding the citation in question. 1In this regard, the
parties stipulated to the foll ow ng:
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1. The respondent owns and operates the subject mne and is
subject to the jurisdiction of the Act and the Conmm ssion

2. The citation properly charged conditions or
practices which were in violation of the approved roof
control plan and nandatory safety standard 30 CFR

75. 200.

3. The subject citation was properly served on the
respondent by MSHA i nspector Nolan Wite.

4. The penalty assessed for the subject citation wll
not adversely affect respondent's ability to continue
i n business.

5. Respondent's history of prior citations is not such
as to warrant an increase or reduction in the proposed
civil penalty assessnent nade in this case.

6. Respondent's annual coal production is
approxi mately 400, 000 tons, and respondent enploys 75
m ners underground at the mine in question

7. The conditions cited by the inspector were rapidly
abated and corrected by the respondent when they were
brought to respondent’'s attention.

The citation issued by the inspector in this case, No.
0680403, was issued on Novenber 16, 1980, and charges the
respondent with a violation of 30 CFR 75.200, for an asserted
failure by the respondent to follow its approved roof control
plan. The citation was issued after the inspector found that
approxi mately 20 roof bolts used to support a roof area which had
fallen were 18 inches in length rather than 42 inches as required
by the approved m ne roof control plan. In support of the
proposed settlenent disposition for this citation, the parties
agreed to the foll ow ng:

1. Section foreman Charles Watt was aware of the fact
that the short roof bolts were installed, and in fact
may have personally installed them hinself.

2. The installation of the bolts in question were
contrary to the roof control plan as well as conpany
policy, and except for M. Watt, no one in nine
managenment was aware that they had been installed until
they were di scovered by MSHA i nspector Nol an Wiite on
Decenber 16, 1980.

3. The presence of the short roof bolts was not

vi sibly noticeabl e upon normal visual exam nation of
the roof area by soneone standing in the entry. The
exi stence of the short bolts was called to MSHA' s
attention by an informant, and was subsequently
confirmed by I nspector Wite upon cl oser exam nation of
the roof area in question
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4. Al though the roof area in question was in an area designated
as an escapeway from August 22 to Cctober 20, 1980, and was
subj ect to weekly exam nations subsequent to Cctober 20, 1980,

and up to and including Decenber 16, 1980, the area was not a

desi gnat ed escapeway during this period of tine.

5. Although the affected roof was not a face area or
wor ki ng section, it was an "active workings" of the

m ne. However, the roof was in fact supported by cribs
as an additional neans of roof support.

6. M. Watt was discharged fromhis enploynment with
the respondent prior to the discovery of the
installation of the short roof bolts and prior to their
di scovery by MSHA and m ne managenent. M. Watt was
subsequently indicted by a Federal grand jury for the
Western District of Virginia for the intentiona
installation of the short roof bolts and has entered a
guilty plea based on one crimnal count returned by the

jury.

7. At the time the short roof bolts were discovered,
m ne enpl oyees were not in the roof area in question
because the inby area had been tenporarily abaondoned.

Concl usi on

After careful review of the pleadings, argunments, and
subm ssions submtted by the parties, including the ora
argunents advanced by counsel for the petitioner at the hearing
in support of the proposed settlenent disposition of this matter
I concluded and find that the settlenent is in the public
i nterest and should be approved. Although it is clear that a
m ne operator is responsible for the acts of his nanagenent
personnel, in this case it also seens clear to ne that the
conditions cited resulted fromthe unauthorized acts of a shift
foreman without the know edge of m ne managenent and contrary to
conpany policy. Coupled with the fact that respondent took
i medi ate and decisive action in correcting the cited conditions
and di scharged the responsible party, these factors may be
considered by ne in nmitigating any civil penalty assessed for the
violation in question. Under the circunstances, | conclude that
t he proposed settlenent is reasonable, and pursuant to Conm ssion
Rul e 30, 29 CFR 2700.30, it is APPROVED

ORDER

Respondent 1S ORDERED to pay a civil penalty in the
settl enent anmount of two-hundred dollars ($200), in satisfaction
of the citation in question within thirty (30) days of this
deci si on and order, and upon receipt of paynent by the
petitioner, this case is dism ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



