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The citation involved in this consolidated revi ew and
penal ty proceedi ng reads as foll ows:

An unpl anned roof fall (accident) above the anchorage
zone in the active workings of the 4-Left Sandlick
section ID No. 042 (section belt |oading point and
out by distance of 70 feet) where roof bolts (84 inches

| ong) were in use.

Cccurred on August 26, 1980, and

the operator did not contact the subdistrict office
(Princeton, West Virginia).

As stated in the citation, a roof fall did occur on August

26, 1980.

VWile the inspector was notified of the roof fall the

next day, he did not see the area until Septenber 10, 1980, and
did not issue the citation
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guot ed above until Septenber 15, 1980. The testinony of the
conpany w tnesses indicates that there was a consi derabl e change
in the size of the roof fall between the tine that it first
occurred and the tinme the inspector sawit. The fall that
occurred on the evening of August 26 consisted of an area
approximately 12 feet by 15 feet by 5 feet and was not above the
anchorage zones of the roof bolts. By 10:30 a.m on the 27th,
the fall had expanded and some roof bolts had fallen out. The
area expanded further on the 28th, 29th, and 30th of August.

Ti mbering was started i mediately after the first fall and the
remai ning roof fell despite the conpany's tinbering efforts. On
the nmorning of the 27th of August, a witten report of the roof
fall was sent to MSHA, and Inspector Snyder, who happened to be
at the mine, was inforned orally of the fall. The inspector did
not think it of sufficient inportance to exam ne the area,
however .

30 CF.R [80.10 states that if an accident occurs in a
m ne, the operator "shall imediately contact the MSHA District
or Subdistrict Ofice * * *." Section 50.2(h) defines twelve
situations as accidents for the purpose of these regul ations.
Subsection 50.2(h)(8), at issue herein, defines as an accident:

An unpl anned roof fall at or above the anchorage zone
in active workings where roof bolts are in use; or, an
unpl anned roof or rib fall in active workings that
impairs ventilation or inpedes passage;

There is no doubt that the roof fall occurred in an active
working, that it did not inpede ventilation, that it did not
i npede passage and that at some tine it did involve the area of
t he roof above the anchorage zone of the roof bolts.

US. Steel reports all roof falls whether technically
reportabl e or not, but nakes a distinction between accidents that
are reportable by tel ephone and those which are reportable by a
witten docunent. U S. Steel contends that it was told by the
di strict nmanager not to report accidents which occur at night
where no miner is injured or trapped, and that it was told it did
not have to immedi ately (by tel ephone) report a roof fall that
was not in a working section unless either ventilation or passage
was i npeded. Inspector Snyder agreed with the first part of this
instruction, that is, that no accidents were to be reported at
night unless a mner was injured or trapped. He did not agree
with the second part of the assertion by U S. Steel but his
reasons for not doing so were sinply that the director was aware
of the inspector's actions and had agreed that a citation should
be i ssued.

U S. Steel also contends, that in addition to the
instructions by the subdistrict manager, it relied on al nost
i dentical wording contained in the preanble to the accident
reporting rule published in Volume 42 of the
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Federal Regi ster on Decenber 30, 1977, at page 65535. That
statenment, under the heading of "DEFIN TION OF ACCIDENT" is as
fol | ows:

Wth respect to B0.2(h)(8), unplanned roof or rib
falls in active workings which inpair ventilation or
passage must be reported i mediately, but falls which
do not do so need not be reported i mediately

regardl ess of their size.

MSHA has an expl anation for the fact that the | anguage in
the preanble to the regulations is contrary to the | anguage in
the regul ati ons thenselves. After quoting the regul ati on and the
preanbl e thereto, MSHA quotes a previous proposed regul ation
whi ch contained the follow ng words at the end of 050.2(h)(8):
"or exceeds 100 cubic feet of material."” MSHA nakes the
foll owi ng argunent:

MSHA contends that a reading of the three regul atory
passages set forth above conclusively shows that the
operator's argunent is without nmerit. The paragraph in
the preanble to which the operator refers obviously
deals only with the second clause of 50.2(h)(8) which
in addition to the first part of paragraph (8),
requires inmediate notification to MSHA under 50. 10.
The reason that the preanble to the final rule

di scusses only the second cl ause of paragraph (8) is
sinmply that only the second part was revised in the
final rule distinguishing it fromthe version set forth
in the notice of proposed rul e-naking. There is no
doubt now, nor was there any doubt during the

rul e- maki ng process, that the inmedi ate acci dent
notification requirenent referred to all unplanned roof
falls at or above the anchorage zone in active worKkings
where roof bolts were in use. It is equally clear that
t he rul e-maki ng process resulted in a change in the
second cl ause of paragraph (8), elimnating the 100
cubic feet of material requirenent for unplanned roof
or rib falls in active workings that inpair ventilation
or inpede passage.

I will accept MSHA' s explanation as to how the preanble canme
i nto bei ng because | cannot believe that the Governnment woul d
deliberately try to deceive the public as to the requirenents of
a regulation. The fact remains, however, that the preanble is
decepti ve because if the reader happened to be unaware of the
proposed "100 cubic feet of material” requirement, he would read
it exactly as U S. Steel read it and as | believe the subdistrict
manager read it. In this connection, the affidavit filed by the
subdi strict manager, Conrad Spangler, is very general in terns.
VWil e he states that he has at all tines interpreted the
notification requirenents for reporting in accordance with the
definition in the rules, he does not answer U S. Steel's
contention that he stated there was a difference in the reporting
requi renents dependi ng on whether the roof fall was in a working
section or not, nor does he comment on the clearly established



fact that he gave instructions not to report an accident at night
unl ess a mner was trapped or
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injured. If he had the authority or thought he had the authority
to nodify the word "imedi ately" so that it does not nean at

ni ght, except in certain circunstances, then it would seem
reasonabl e that he thought he had the authority to nodify that
word in other circunstances. Furthernore, the affidavit denies
an allegation that has not been made. M. Spangl er denies that
he ever told anyone that an unplanned roof fall above the
anchorage zone in active workings was not to be reported "under
Section 50.10 unless that fall inmpairs ventilation or inpedes
passage."” The question involved here is not what has to be
reported but what has to be imedi ately reported and what does
that word "imredi atel y* nean? | therefore give very little

wei ght to the affidavit of the subdistrict manager

Despite the good faith reliance by U S. Steel on the
previously quoted statenent in the preanble to the rule and its
reliance on statenments nade by the subdistrict nmanager, the
preanbl e cannot take precedence over the regulation itself.

Uni ntentional roof falls above the anchorage zone of the roof
bolts are reportable i mediately. | do not believe that the
subdi strict manager has authority to alter the word "i medi atel y"
to nean when business starts the next day or that he would have
authority to in any way alter the terns of the regulation itself.
| therefore agree with MSHA that the unintentional roof fall as
described in the citation is of the type that should be reported
i medi atel y.

The citation says that an unpl anned roof fall above the
anchorage zone in the active workings "occurred on August 26,
1980, and the operator did not contact the subdistrict office
(Princeton, West Virginia)." The evidence does not establish
that the described roof fall occurred on August 26, 1980. n
that date, there was a roof fall but it was not above the
anchorage zones of the roof bolts. On the follow ng norning,
August 27, the accident was reported in witing and it was
reported orally to Inspector Snyder who is certainly an agent of
the subdistrict office. Had he been at the subdistrict office
and answered the phone and received the report, there could be no
guestion that the subdistrict office had been notified and | see
no difference created by the fact that he happened to be at the
m ne when he was notified. He was notified at 8 a. m on August
27 and nmade the decision that the fall area was not sufficiently
i mportant to inspect. The witten report was filled out by 8
a.m and it was not until 10:30 a.m that M. Paul discovered
that the fall had expanded so that sone roof bolts had fallen
out. It was thus not until 10:30 a.m on August 27 that a report
was required. Inasmuch as the roof fall had al ready been
reported nore than 2 hours earlier, however, there would be
little point in reporting it again. MSHA had not argued that
there is any requirenment to continue to report the progress of a
roof fall. Once a report has been nmade, it is up to MSHA whet her
it wishes to investigate the matter and in this case it obviously
chose not to do so since it did not even issue the citation unti
some 20 days later. But the charge is that on August 26, U S.
Steel failed to report a reportable accident. | hold that it was
not a reportable accident until sone tine on August 27 and that



by that tine it had al ready been reported.
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The citation i s VACATED and t he above cases are DI SM SSED.

Charles C. More, Jr.
Admi ni strative Law Judge



