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SECRETARY OF LABOR Conpl ai nt of Di scharge
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ADM NI STRATI ON ( MSHA) , Docket No. VA 80-128-D
ON BEHALF OF
CLARENCE BALL, NORT CD 80- 14
COVPLAI NANT
V. No. 1 M ne

B & B M NI NG COVPANY, | NC.,
LAUREL MOUNTAIN M NI NG COVPANY,
ROBERT ESSEKS,
JODA BLANKENSHI P,

RESPONDENTS

DECI SI ON

Appear ances: Barbara K. Kaufnmann, Esq., at the hearing and David T. Bush,
Esq., on the Brief, Ofice of the Solicitor, U S. Departnent of
Labor, Phil adel phia, Pennsylvania, for Conplai nant
Robert T. Copel and, Esqg., Copel and and Thurston, Abingdon,
Virginia, for Respondent B & B M ning Company, Inc.

Bef or e: Judge Janes A. Laurenson
JURI SDI CTI ON AND PROCEDURAL HI STORY

Thi s proceedi ng was commenced by the Secretary of Labor,
M ne Safety and Health Adm nistration, (hereinafter "MHA") on
behal f of C arence Ball alleging that O arence Ball was
di scharged fromhis enploynment at B & B Mning Co., Inc.,
(hereinafter "B & B") on March 7, 1980, because of activity
protected under section 105(c) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 0815(c) (hereinafter "the Act").
Upon conpl etion of prehearing requirenments, a hearing was held in
Abi ngdon, Virginia on August 5, 1981. darence Ball was the only
witness who testified about the nerits of this case.

At the hearing, B & B objected to MSHA's attenpt to propose
a civil penalty herein without follow ng the procedures set forth
in 30 CF.R [0100.5 and 100.6 and 29 C.F. R [2700.25. |
sustained B & B's objection, severed the civil penalty proposal
fromthe anmended conpl aint, and remanded the civil penalty
proceeding to MSHA to begin the civil penalty assessnent process.
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| SSUES

VWhet her B & B violated section 105(c) of the Act in
di schargi ng Conpl ai nant and, if so, what relief shall be awarded
to Conpl ai nant .

APPL| CABLE LAW

Section 105(c) of the Act, 30 U S.C. [815(c) provides in

pertinent

part as foll ows:

(1) No person shall discharge or in any nanner

di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exerci se of the statutory rights of any mner
representative of mners or applicant for enploynent in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an all eged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for enploynment is
t he subject of medical evaluations and potenti al
transfer under a standard published pursuant to section
101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right

af forded by this Act.

(2) Any miner or applicant for enploynment or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violation of this subsection
may, within 60 days after such violation occurs, file a
conplaint with the Secretary all eging such

di scrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the
respondent and shall cause such investigation to be
made as he deens appropriate. Such investigation shal
commence within 15 days of the Secretary's receipt of
the conplaint, and if the Secretary finds that such
conpl ai nt was not frivolously brought, the Conm ssion
on an expedited basis upon application of the
Secretary, shall order the i medi ate reinstatenent of
the m ner pending final order on the conplaint. If
upon such investigation, the Secretary determ nes that
the provisions of this subsection have been vi ol at ed,
he shall inmediately file a conplaint with the

Conmi ssion, with service upon the all eged violator and
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m ner, applicant for enploynment, or representative of mners
al l egi ng such discrimnation or interference and propose an order
granting appropriate relief. The Comm ssion shall afford an
opportunity for hearing (in accordance with section 554 of title
5, United States Code, but without regard to subsection (a)(3) of
such section) and thereafter shall issue an order, based upon
findings of fact, affirmng, nodifying, or vacating the
Secretary's proposed order, or directing other appropriate
relief. Such order shall becone final 30 days after its
i ssuance. The Commi ssion shall have authority in such
proceedings to require a person conmitting a violation of this
subsection to take such affirmative action to abate the violation
as the Conm ssion deens appropriate, including, but not limted
to, the rehiring or reinstatenent of the mner, to his forner
position with back pay and interest. The conpl ai ni ng m ner
applicant, or representative of mners may present additiona
evi dence on his own behal f during any hearing held pursuant to
t hi s paragraph.

STI PULATI ONS

The parties stipulated that the mne in question is a coa
mne within the nmeaning of the Act and that the admi nistrative
| aw judge has jurisdiction over this matter

Motions to Suspend Proceedi ngs and to Take Deposition of Mack
Ganbl e

After Conpl ai nant conpleted the presentation of his case in
chief, B & B noved to suspend proceedi ngs and to take the
deposition of Mack Ganble. Counsel for B & B stated that the
wher eabouts of Mack Ganbl e had not been ascertained until 2 days
before the hearing. 1In support of the notions, B & B contended
as follows: (1) Mack Ganbl e was the person who discharged
Conpl ai nant; (2) no one was aware of Ganbl e's whereabouts; (3)
Joda Bl ankenship, former President of B & B, stated to a
representative of B & B s counsel that he didn't know where
Ganbl e coul d be found; and (4) 2 days prior to the hearing,
Ganbl e was found to be working for Joda Bl ankenship at anot her
m ne. Conpl ai nant opposed these notions for the foll ow ng
reasons: (1) Neither the attorneys for B & B nor Gentry
Bl ackwel | attenpted to find Mack Ganbl e's hone tel ephone nunber,
checked the U S. Post Ofice, or checked B & B's enpl oynent
records to find Ganbl e's | ast known address or tel ephone nunber;
(2) the conplaint identified Mack Ganbl e as the person who
di scharged Conpl ai nant and B & B had anple notice that he woul d
be a key witness in this proceeding; and (3) assumi ng that the
noti ons were granted and Ganble testified contrary to Conpl ai nant
at a deposition, there would be no way for the judge to resolve
the credibility issue between Conpl ai nant and Ganbl e since the
j udge woul d have no opportunity to eval uate Ganbl e's deneanor at
t he deposition.

In addition to the above, it should be noted that present
counsel for B & B entered his appearance on May 22, 1981. The
Noti ce of Hearing was
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i ssued on May 28, 1981. At no tinme prior to the date of hearing
did counsel for B & B request a subpoena for Mack Ganbl e or
notify the judge that B & B had been unable to locate this key
witness. In fact, it was only after Conplainant rested his case
in chief that B & B raised the matter of the whereabouts of Mack
Ganbl e and his unavailability to testify.

After considering the testinmony presented concerning this
matter and the argunments of counsel, | denied the nmotions for the
followi ng reasons: (1) B & B failed to establish good cause for
a continuance of the hearing to take Mack Ganbl e's deposition
(2) there is no evidence that Mack Ganmbl e conceal ed his
wher eabouts or attenpted to make hinself unavailable to give
testinmony; (3) B & B failed to request a subpoena prior to
heari ng which coul d have been served on Mack Ganble to insure his
presence at the hearing; and (4) although B & B knew at all tines
that Mack Ganmbl e woul d not appear at the hearing, it failed to
request any postponenent of the hearing. | hereby reaffirmthat
decision for the reasons stated.

FI NDI NGS OF FACT

I find that the evidence of record establishes the follow ng
facts:

1. B & B was the owner and operator of an underground coa
m ne in D ckinson County, Virginia, until approximtely July 24,
1979.

2. On approximately July 24, 1979, B & B turned over the
operation of the mne to Laurel Muntain M ning Conpany,
(hereinafter "Laurel Muntain"), which operated the nmine unti
approxi mately February 20, 1980.

3. On approximately February 20, 1980, B & B filed Chapter
11 proceedings in the U S. Bankruptcy Court for the Western
District of Virginia. (Exh. G1).

4. On February 27, 1980, the U S. Bankruptcy Court for the
Western District of Virginia ordered Laurel Muntain, to
"relinqui sh and turnover all property belonging to" B & B's
representatives. (Exh. G1).

5. On Septenber 15, 1979, Conpl ainant was hired as a
section foreman at the mne in question by Laurel Muntain.
Three weeks later, he was pronoted to m ne superintendent. Unti
| ate February, 1980, Conplainant's inmedi ate supervi sor was
Er nest Brown.

6. On approximately February 16, 1980, Conpl ai nant received
a tel ephone call froma representative of Joda Bl ankenshi p,
President of B & B, to withdraw all nen fromthe mne and send
them home and that, thereafter, only supervisory personne
consi sting of Conplainant and three section forenmen would be
enpl oyed at the mne



7. At sone tine between February 16, 1980 and March 3,
1980, Mack Ganbl e was designated by B & B as general manager of
this mne. Thereafter, Mack Ganbl e was Conpl ai nant's supervi sor.



~2375

8. During the week of March 3, 1980, the only persons working at
the m ne were Conplai nant and three section foreman. On March 3,
1980, Mack Ganbl e instructed Conpl ainant to | oad rock dust from
outside the mine and deliver it to the 001 section. Conpl ai nant
| oaded the rock dust but did not deliver it to the section
because all other enployees left to work at another nmine and he
did not believe it was safe to enter the m ne when no one was
outside. The rock dust was delivered to the section by a forenman
during the next working shift.

9. On March 4, 1980, Mack Ganbl e instructed Conpl ainant to
cl ean the production sections and shoot down the coal at the
faces. Ganble said he would return in a few days. Wile Ganble
was gone, Conpl ainant and two of the foreman did all of the
cl eani ng necessary to prepare the sections for production, i.e.
ventil ation, rock dusting, scooping, shoveling, noving belts and
equi prent, and mai nt enance.

10. Conpl ai nant did not shoot down coal at any of the 21
faces of the mine or instruct his forenen to shoot coal because
nei t her Conpl ai nant nor the foremen were trained or licensed to
handl e or detonate expl osives.

11. Wen Mack Ganble returned to the mne on March 7, 1980,
he told Conpl ai nant that he was not satisfied with Conpl ainant's
work. In response to a request for specifics, Ganble stated that
Conpl ai nant did not deliver the rock dust to the section. Wen
Conpl ai nant responded that the rock dust had been delivered to
the section, Ganble stated that Conplainant did not shoot down
the coal. The follow ng conversation then took place:

Conpl ainant: "Do you expect nme to go on the section
and shoot the coal by nysel f?"

Ganble: "Yes."
Conpl ainant: "I won't do it."

Ganble: "We'll find someone who will. Gve nme the
truck keys and catch you a ride hone."

12. Conpl ai nant was di scharged by B & B's general manager
Mack Ganble, on March 7, 1980.

13. At the tinme of Conplainant's di scharge, he was being
paid $125 per day.

14. About 1 week after his discharge, Conplainant applied
for other enploynent. During the next 3 nonths, Conpl ai nant
i nqui red about or applied for work at the following: MHA, State
of Virginia; dinchfield Coal Co.; Norella-Chio; Virginia lron,
Coal and Coke; Russell County, Virginia Board of Education; Jim
VWalters Resources in Alabama; and U S. Ofice of Surface M ning.
Conpl ai nant al so visited the Virginia Enpl oynment Conmi ssion in
Bristol, Virginia.
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15. Beginning in approxi mately June, 1980, Conpl ai nant entered
into discussions with Virginia Iron, Coal and Coke concerning
| ease arrangenents for Conplainant to open his owmn mine. On July
15, 1980, Conplainant filed an application with the State of
Virginia for a permit to open his owmn mne. On Septenber 5,
1980, he received authorization fromthe State of Virginia to
open the m ne

16. Conpl ai nant had no i ncone from wages or self-enpl oynment
fromMarch 7, 1980 to Septenber 5, 1980. Conpl ai nant cont ends
that B & B should be required to pay hi mbackpay between March 7,
1980 and Septenber 5, 1980.

17. The complaint filed herein on July 3, 1980, states in
pertinent part: "No application for tenporary reinstatenment has
been filed as Applicant C arence Ball does not desire to be
reinstated by Respondent.”

DI SCUSSI ON

Conpl ai nant contends that he was di scharged as
superintendent of the m ne because of his reasonabl e and good
faith refusal to performor order others to perform hazardous
wor k. Specifically, he alleges that he was ordered to shoot or
bl ast down coal by the use of expl osives when neither he nor any
of the enpl oyees under his supervision at the tine was |icensed
or trained to handl e or detonate expl osives. Conplainant further
asserts that after his discharge, he nmade a reasonabl e and
diligent effort to find other enploynment but that he was not
successful until Septenber 5, 1980, when he opened his own nine
B & B s Brief does not challenge any of Conplainant's cl ains
concerning the circunstances of his discharge but alleges the
follow ng: (1) Conplainant should not receive backpay after July
15, 1980, because he was no | onger actively seeki ng enpl oynent
after that date; (2) Conplainant failed to mtigate danages prior
to July 15, 1980, because he did not conduct a reasonable job
search; and (3) Conplainant's recovery of backpay is limted to
after tax incone rather than gross per di em wages.

A. Violation of Section 105(c)(1) of the Act

Since B & B does not contest Conplainant's version of the
facts leading to his discharge, a brief review of the applicable
| aw concerning the liability of an operator under section 105(c)
of the Act will suffice. |In Secretary of Labor on behal f of
Davi d Pasula v. Consolidation Coal Company, 2 FMSHRC 2786 (1980)
(hereinafter "Pasula"), the Federal Mne Safety and Health Revi ew
Conmi ssion (hereinafter "Comn ssion") anal yzed section 105(c) of
the Act, the legislative history of that section, and sinilar
anti-retaliation issues arising under other Federal statutes.
The Conmission held: "W hold that in this case the mner's
refusal to work was protected under the 1977 M ne Act
H s good faith belief was reasonable, and was directed to a
hazard that we consider sufficiently severe ...." Pasula at
2793. The Conmission went on to hold as foll ows:
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We hold that the conpl ai nant has established a prinma
facie case of a violation of Section 105(c)(1) if a
preponder ance of the evidence proves (1) that he engaged
in a protected activity, and (2) that the adverse action
was notivated in any part by the protected activity. On

t hese issues the conplai nant nust bear the ultimte burden

of persuasion. The enployer may affirmatively defend,

however, by proving by a preponderance of all the evidence
that, although part of his notive was unlawful, (1) he was

al so notivated by the mner's unprotected activities,

and (2) that he woul d have taken adverse action against the

mner in any event for the unprotected activities al one.

On these issues, the enployer nust bear the ultimte burden

of persuasion. Id. at 2799-2800.

The undi sputed facts in the instant case establish that
prior to this incident, the operator of the mine filed a Chapter
11 proceeding in the U S. Bankruptcy Court and term nated the
enpl oyment of all hourly enployees. The only enpl oyees remnai ning
at the mne were the Conpl ai nant, who was the superintendent, and
three section foreman. Mack Ganble, B & B' s general nanager,
ordered Conpl ai nant to shoot or blast the coal. Neither
Conpl ai nant nor the section foreman were trained or licensed to
handl e or detonate explosives. Conplainant refused to conply
with this order. Mck Ganbl e di scharged Conpl ai nant for failure
to obey this order. The evidence establishes that Conplainant's
good faith belief that it would be hazardous for untrained and
unli censed nen to shoot or blast coal was reasonabl e and was
directed toward a severe hazard. Hence, | find that Conplainant's
refusal to work in the nmanner ordered by B & B' s general nanager
was protected under the Act. Since general manager Mack Ganbl e
stated that Conpl ai nant was being discharged for failure to shoot
or blast the coal, | find that Conplai nant has met his burden of
per suasi on and established a prima facie case of violation of
section 105(c)(1) of the Act. B & B did not present any evidence
on the nerits during the hearing. Thus, B & B failed to neet its
burden of persuasion or establish an affirmative defense.
Conpl ai nant has sustai ned his conpl aint of discharge.

B. Conplainant's Duty to Seek Ot her Enploynent and Mtigate
Damages

Section 10(c) of the National Labor Relations Act, 29 U S.C
0160(c), provides in pertinent part that where the Nationa
Labor Rel ations Board (hereinafter "NLRB") finds that the charged
party engaged in an unfair |abor practice, it may take
affirmative action, "including reinstatenment of enployees with or
wi t hout backpay ...." The Supreme Court held that the NLRB
must consider the issue of mitigation of damages by deducting
from | ost earnings, any amounts which the enployee failed to earn
during the backpay period. See NLRB v. Seven-up Bottling Co.
344 U.S. 344 (1953) and NLRB v. Gullett Gn Co., 340 U S. 361
(1951). An enpl oyee nmust nmake reasonable efforts to find other
enpl oyment and nmust renmain in the | abor market for the backpay
period. See J. H Rutter Rex Mg. Co. v. NLRB, 473 F.2d 223 (5th
Cr. 1973) cert. den., 414 U S. 822 (1974) and NLRB v. Pugh and



Barr Inc., 207 F.2d 409 (4th Cr. 1953).
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In the instant case, B & B argues that Conplainant failed to
mtigate damages because he did not conduct a reasonable job
search. B & B does not challenge Conplainant's testinony that he
applied for or inquired about work at eight potential enployers
and visited the unenploynent office. B & B apparently contends
that there were other coal mnes within several hours driving
time of Conplainant's residence where he did not apply for work.
However, B & B produced no evidence that work was avail abl e at
any coal mne or other job for which Conpl ai nant was qualified.
| reject B & B's contention that Conplainant failed to nake a
reasonabl e job search. Conpl ai nant acted reasonably and B & B
failed to establish that any anount shoul d be deducted from
Conpl ai nant' s backpay because of a failure to mtigate damages
during the period followi ng his discharge by B & B

C. Conplainant's Failure to Seek Rehiring or Reinstatenent

The conplaint filed with the Comm ssion on July 3, 1980,
states that Conpl ai nant does not desire to be reinstated by
Respondent. Since MSHA determ ned that the Conpl ainant's
conpl aint was not frivol ously brought, Conplainant had the right
to i medi ate reinstatenent pursuant to section 105(c)(2) of the
Act. If Conpl ai nant had pursued that right, he would have been
reinstated, required to work regul ar hours, and been paid at his
regul ar rate. The fact that he elected not to be rehired or
reinstated tolls the operator’'s backpay obligation. This is
anal ogous to the rule in NLRB cases that an enpl oyer who offers
reinstatenment, which the enployee rejects, is released from
backpay obligations as of the date the offer is rejected. NLRB
V. Huntington Hospital Inc., 550 F.2d 921 (4th Cr. 1977).
Moreover, it would be unfair and inproper to require a nine
operator to pay backpay to a former enployee for a period of tine
when the enpl oyee has unequivocally stated that he does not w sh
to return to his former enploynent. Since Conpl ainant el ected not
to be rehired or reinstated on July 3, 1980, B & B's obligation
for backpay ends on that date.

D. Award to Conpl ai nant

The evi dence establishes that Conpl ai nant was earni ng $125
per day, 5 days a week, at the tinme of his discharge on March 7,
1980. B & B's liability for backpay term nated on July 3, 1980.
Conpl ai nant had no earnings fromwages or self-enploynment between
March 7, 1980 and July 3, 1980. Thus, Conplainant is entitled to
an award of $125 per day for 83 days for a total award of
$10, 375.

B & B submits no authority for its novel contention that
"recovery of back wages should be based on after tax incone
rather than gross per diemwage." B & B Brief at 6. On the
contrary, the uniformy followed rule in backpay cases is that
discrimnatees are entitled to an award of gross backpay where
t here have been no interimearnings. See NLRB Casehandling
Manual , par. 10,530 (1977).

The conpl aint herein also requests, "that interest be added



to the backpay until the date of paynent at the rate of .09 per
centum[sic]." |
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assune that Conplainant is requesting an award of interest on the
backpay at the rate of 9 percent per annum Conpl ai hant cites no
authority for the award of this anount of interest. To ny

know edge, the Commi ssion has not awarded a rate of interest in
excess of 6 percent per annum See Peabody Coal Co., 1 FMSHRC
1785, 1792 (1979). Therefore, B & B is ordered to pay
Conpl ai nant the sum of $10, 375 as backpay plus interest at the
rate of 6 percent per annum fromthe dates such paynments were due
until the date such paynent is nade.

E. Dismssal of Oher Respondents

In addition to B & B, the amended conplaint lists the
foll owi ng Respondents: Laurel Muntain, Robert Esseks, and Joda
Bl ankenshi p. Although all three of these Respondents are in
default for failure to answer or appear, Conplai nant produced no
evidence of liability on their part at the hearing. Accordingly,
Laurel Muntain, Robert Esseks, and Joda Bl ankenship are
di sm ssed as parties herein.

CONCLUSI ONS OF LAW

1. At all times relevant to this decision, Conplainant and
B & B were subject to the Act.

2. This Administrative Law Judge has jurisdiction over the
parties and subject matter of this proceedi ng.

3. During the week of March 3, 1980, Conpl ai nant engaged in
activity which is protected under section 105(c)(1) of the Act as
follows: He reasonably and in good faith believed that a
hazardous condition would result if he obeyed his superior's
order to shoot down coal at the face or order his section forenman
to shoot down coal because neither Conplainant nor his foremen
were trained or licensed to handle or detonate expl osives.

4. Conplainant's refusal to work was protected under the
Act .

5. Conpl ai nant was di scharged on March 7, 1980, by B & B
because of his refusal to work, supra.

6. Conpl ai nant established a prina facie case of violation
of section 105(c)(1) of the Act because he established that he
engaged in a protected activity and that his discharge was
notivated by the protected activity.

7. B &Bfailed to establish that it would have di scharged
Conpl ai nant for reasons other than his protected activity.

8. Conpl ai nant was di scharged by B & B in violation of
section 105(c) (1) of the Act.

9. Conpl ainant made a good faith effort to find enpl oynment
follow ng his discharge and B & B failed to establish that
Conpl ai nant did not act reasonably to nmitigate damages.



~2380

10. On July 3, 1980, Conpl ainant el ected not to be rehired or
reinstated by B & B and B & B's obligation for backpay was tolled
as of that date.

11. Conplainant is not entitled to an award of backpay
after July 3, 1980 due to his election on that date not to be
rehired or reinstated.

12. Conplainant is entitled to a backpay award for 83 days
at $125 per day for a total award of $10,375 plus interest at the
rate of 6 percent per annum fromthe dates such paynments were due
to the date such paynment is made.

13. Al though Respondents Laurel Muntain, Robert Esseks,
and Joda Bl ankenship are in default in this proceeding,
Conpl ai nant has presented no evidence to establish the liability
of any of these Respondents. Accordingly, Respondents Laure
Mount ai n, Robert Esseks, and Joda Bl ankenship are di sm ssed from
thi s proceedi ng.

ORDER

WHEREFORE I T IS ORDERED t hat Conpl ai nant's conpl ai nt of
di scharge i s SUSTAI NED

IT 1S FURTHER ORDERED that B & B shall pay to Conpl ai nant
the sum of $10,375 plus interest at the rate of 6 percent per
annum from t he dates such paynments were due to the date such
paynment is made.

IT 1S FURTHER ORDERED t hat Respondents Laurel Mbuntain
M ning Co., Robert Esseks, and Joda Bl ankenship are D SM SSED
fromthis proceeding.

IT 1S FURTHER ORDERED t hat MSHA' s proposed assessnment of a

civil penalty is severed fromthis proceeding and remanded to
MSHA for further proceedings pursuant to 29 C F. R [J2700. 25.

James A. Laurenson Judge



