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Nashvill e, Tennessee, for the petitioner;
Thomas A. Gal | agher, Esquire, St. Louis, Mssouri, for
t he respondent.

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a proposal for assessnment of civil
penalty filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a), charging the respondent with one
al l eged violation of mandatory safety standard 30 CF. R 0O
75.1725(a). Respondent filed a tinmely answer in the proceeding,
a hearing was held in Nashville, Tennessee, and the parties
appeared and participated therein. The parties waived the filing
of posthearing argunents, but were afforded the opportunity to
make arguments on the record and those have been considered by ne
in the course of this decision

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).

3. Commission Rules, 29 CF.R [02700.1 et seq.
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| ssues

The principal issue presented in this proceeding is (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessnment of civil penalty filed, and, if so, (2) the
appropriate civil penalty that should be assessed agai nst the
respondent for the alleged violation based upon the criteria set
forth in section 110(i) of the Act. Additional issues raised are
identified and di sposed of where appropriate in the course of
t hi s deci sion.

In determ ning the anmount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Sti pul ations

The parties stipulated that the respondent is subject to the
Act, that | have jurisdiction to hear and deci de the case, that
respondent is a |l arge mne operator whose operations affect
interstate commerce, and that any penalty assessnents inposed
wi |l not adversely affect respondent's ability to continue in
busi ness (Tr. 4-5).

Di scussi on

Section 104(d)(1), G tation No. 1031535, issued on Cctober
30, 1980, by MSHA inspector Lendell Noffsinger, cites a violation
of 30 CF.R [75.1725(a), and states as foll ows:

There are no less than twenty-three (23) damaged and
frozen rollers on the 2nd Main East Belt Conveyor
starting at No. 60 stopping and extending outby to the
belt drive. This condition was recorded in the belt
exam ner's book on Cctober 28 and 29, 1980 (Freddie
Hll Belt Exanminer). The belt is approximtely 3,070
feet long and running. The damaged rollers only were
marked with red tape. Wtness: Donnie H ggins.
Responsi bility of Bill Hanpton.

Petitioner's Testinony

MSHA i nspector Lendell W Noffsinger testified that on
Cct ober 30, 1980, he was the resident inspector at respondent's
m ne, was there practically every day, and confirned that he
i nspected the mne that day and issued the citation in question
Prior to the inspection, he reviewd the belt exam ner's book
(Exh. G 4) for the Cctober 28th and 29th day shifts. Severa
entries in the book indicated that the belt needed rock dusting,



that float dust was
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present, and belt exam ner Freddie Hill had nade a notation in

t he book that damaged and defective or frozen rollers were

di scovered on the East Main Belt, and the |ocations were noted by
stoppi ng nunbers. M. H Il told himthat he was having sone
trouble getting the rollers "changed out” on the third shift (Tr.
7-13). Al though sone of the area had been rock dusted, one area
had not, and the inspector issued another citation for that
condition (Exh. G3, Tr. 12).

I nspect or Nof fsinger confirmed that he issued the citation
in question in this case after finding no | ess than 23 danaged
and frozen rollers along the belt line, and he testified that he
did so because he considered such conditions to be unsafe and the
condition had previously been noted in the belt exam ner's book
Under these circunstances, he believed that the respondent should
have been aware of the condition of the rollers and changed t hem
out on the shifts prior to his inspection. Wile he permtted
the belt to continue running, he insisted that the area be rock
dusted, and that the rollers be changed out on the third shift
that same day. He indicated that he did not take the belt
i medi ately out of service because he did not consider the roller
conditions to be serous enough to cease production on the three
units which were dunping coal on the belt Iine in question. In
addition, by requiring i mediate rock dusting, any hazards from
the roller conditions would have been m nimzed. However, if he
considers conditions to be "real bad," he will take a belt line
out of service, but did not do so in this case as an
acconmodati on to m ne nmanagenent. He maintained that the cited
roller conditions were unsafe since a frozen roller could produce
heat and it could possibly reach the underside of a bottomroller
where the rock dust may have fallen off (Tr. 16-20).

M. Noffsinger stated that while no ignition source was
present when he observed the rollers, the rollers that were
| ocated al ong the belt areas which had not been rock dusted could
have beconme worse, and since this may have potentially been an
ignition source, he insisted that the area be rock dusted (Tr.
28-29). Later in his testinony, he stated that he was concerned
that the defective roller condition had been recorded by the belt
exam ner, but the rollers were not changed out (Tr. 32). He also
stated |l ater that he was concerned over the |lack of rock dust and
the possibility of a fire (Tr. 33).

On cross-exam nation, M. Noffsinger stated that when he
reviewed the belt exam ner's books, he saw no indication that the
roller conditions had been corrected and he identified the
rollers which he cited by neans of "red flags" apparently placed
by the stopping | ocations by the belt exam ner. He nade a note
of these |ocations before inspecting the belt in question, and
whil e wal king the belt line, he did not observe any hot rollers
or rollers turning in coal, and in sonme places the conditions
were wet. He also confirnmed that he saw no sources of any
potential fire on the belt line, and had this been the case he
woul d have i medi ately taken the belt out of service. However,
he nonet hel ess considered the cited roller conditions as unsafe
(Tr. 20-23, 25). He also indicated that the belt exam ner's book



did indicate that rollers on other belts had been changed out,
but not the ones which he cited (Tr. 27).
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M. Noffsinger confirmed that he did not identify which rollers
were defective or damaged and whi ch ones were frozen. Since they
all had to be changed out, he did not believe it made any
difference to identify each roller by any specific defect.
However, he did observe all of the rollers (Tr. 51), and his
concern was that the rollers were not changed out and he wanted
the respondent to insure that they were. He also indicated that
the cited standard does not provide for any tinme limts within
which a cited "bad roller"” must be changed out (Tr. 30).

I nspect or Nof fsinger described a "frozen" roller as one that
woul d not turn, and he indicated that this condition may be
caused by a stuck roller bearing or the presence of nmud (Tr.
30-31). In response to ny question as to the neaning of the
comment "bad roller” as it appears in the belt exam ner's book
M. Noffsinger stated that it could indicate a broken roller, one
with a mssing bearing, or one that needed mmintenance. Sinply
recording the condition as "bad" would not give any specific
i ndi cati on upon visual exanmi nation as to the precise problem but
it does indicate to the belt exami ner that the roller needs to be
repl aced (Tr. 46-47).

I nspect or Nof fsinger reviewed a copy of MSHA s enforcenent
policy guideline concerning the application of section 75.1725(a)
(Exh. R 2), indicated that it was recently brought to his
attention, and he conceded that it requires that unsafe equi pnent
be i medi ately renoved fromservice (Tr. 24).

Motion for Directed Verdict

At the close of the petitioner's case, respondent’'s counse
nmoved for a summary decision in its favor on the ground that the
i nspector's testinmony and evi dence presented by the petitioner
does not support his conclusions that the cited conditions were
unsafe. In support of his notion, counsel argued that the
i nspector's critical concern was the fact that the rollers in
guesti on had been previously flagged for change out during a
previ ous mai nt enance shift and that this had not been done.
Counsel asserted that the inspector issued the citation in this
case only to insure that the rollers were changed out, and that
based on his testinony that the rollers were not hot, were not
turning in coal, that the belt was nade of fire-retardent
material, and that he saw no ignition sources or possible fire
hazards present, his conclusion that the conditions cited were
"unsafe" are sinply not supportable. In addition, counsel points
to the fact that section 75.1725(a) requires equi pnent in unsafe
condition to be renmoved fromservice i nmedi ately, and since the
i nspector pernitted the belt to continue to operate and did not
require it to be taken out of service inmediately, he can hardly
be heard to argue now that the conditions were unsafe.
Respondent' s counsel argues further that section 75.1725(a) does
not provide for "degrees of safeness,” and the conditions cited
by an inspector must either be safe or unsafe (Tr. 52-55).

Petitioner's counsel argued in opposition to the notion for
summary deci sion and asserted that |nspector Noffsinger



consi dered the defective roller conditions to be unsafe in the
context of, and in conjunction with, the other
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condi tions which he observed along the belt Iine, nanmely, the

l ack of rock dust in sone areas, and the fact that the preshift
book had entries witten in attesting to i nadequate rock dust and
the presence of float coal dust in sone of the areas where
defective rollers were noted and observed by the belt exam ner
Counsel asserted that the term "unsafe"” need not be applied in
the context of an inmediate condition noted by the inspector, but
may be applied to a situation which could develop into a problem
if not corrected. In short, counsel contends that defective
rollers which may not pose any i medi ately dangerous or hazardous
situation are nonethel ess unsafe since the defect could
eventual ly deteriorate and | ead to a dangerous or hazardous
situation if allowed to remain uncorrected. Here, counsel states
that the inspector exercised his discretion in not shutting down
the belt or requiring respondent to shut it down, and the fact
that the belt was not shut down does not detract fromthe unsafe
condition of the cited roller (Tr. 53-54).

The notion for summary deci sion was taken under advi senment,
and respondent proceeded to call its witnesses and to present
evi dence and testinmony concerning the citation

Respondent' s Testi nony and Evi dence

Allen R G bson, respondent’'s safety nmanager, confirned that
he acconpani ed I nspector Noffsinger during his inspection of
Cct ober 30, 1980, and by reference to a mne map (Exh. R-4), he
i ndi cated where they had wal ked the belt |ine and what they
observed. He indicated that both he and the inspector touched
approximately 10 of the cited belt rollers and none of themwere
hot. He also confirned that the belt line fromthe No. 39
crosscut to the No. 1 stopping was in need of rock dusting, and
that in this area there were 10 rollers anmong those which were
cited. The crosscuts are on 60-foot centers, and the entire
length of the belt line cited is 4,200 feet. He also confirned
that the rollers cited by the inspector were tagged by the belt
wal kers for change out because they were "frozen" and not
turning, and that the float coal dust condition which existed
fromthe No. 39 crosscut outby the belt header was not a severe
condition because the belt was wet at different |ocations (Tr.
57-64).

M. Gbson testified that at the tinme the inspector issued
the roller and float dust citations, the belt was running and he
stated that the inspector was di sturbed because the rollers which
had been identified as being in need of change out had not been
changed out. He also indicated that the belt fire-suppression
unit and fire hoses were in operational order (Tr. 66).

Al bert Knight, general mne foreman, testified that he first
became aware of the citation in question when M. G bson
t el ephoned hi m over the m ne phone and advi sed himthat |nspector
Nof f si nger had issued the citations on the belt line. He
confirmed that he had previously left instructions in the mne
manager's book for the second shift to change out the rollers
whi ch had been noted by the belt exami ner and cited by the



i nspector. The instructions were witten at approxi mately 1:30
p.m, the day the citation issued, and were intended for the
second shift which cane on at 4 p.m (Tr. 70-74).
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M. Knight testified further that he was not aware of any
dangerous or unsafe condition on the belt in question, and that
had such a situation existed, the belt exam ner would have shut
the belt down. He also indicated that belt naintenance is
performed on the third shift and that nornmal maintenance on the
belt is done at that tine (Tr. 74-76). He confirned that the
belt exam ner's books do in fact reflect entries on Cctober 28
and 29 concerning the rollers cited by the inspector on Cctober
30 (Tr. 77-78). M. Knight stated that five nmen are usually
assigned for the entire mne to change rollers, and that three
men woul d have been on the section in question to change the
rollers (Tr. 80).

Wth regard to the notations nade by the belt exam ner on
the preshift book for October 29, M. Knight stated that they do
not indicate an i mediate problem or any dangerous or unsafe
condition. He also indicated that such notations concerning
rollers are not indicative of unsafe conditions and that it is
not unusual for 2 or 3 days to go by before such roller
conditions are corrected or the rollers changed out (Tr. 82). As
for the frozen rollers in question, if six of themwere top
rollers and were all within a span of sonme 60 feet, there could
be friction on one or two of them and they could cause sone heat
(Tr. 84). He also indicated that a roller end bearing could heat
up, but that once the roller is frozen, there is no heat
generated as such except for some belt friction which is not nuch
(Tr. 85).

M. Knight reviewed the | anguage of section 75.1725, and he
expressed the view that if an unsafe condition is found, the
equi prent cited nust be taken out of service (Tr. 90). He also
identified a statenent signed by several mners, including Belt
Exam ner Hill, who expressed the view that they "did not see any
violation of the law on these rollers"” (Exh. R 6, Tr. 91). The
statenment al so contains a statenment of conpany policy indicating
rollers are normal ly changed out on the maintenance third shift
except that rollers which could cause fires or damage to the belt
line are inmedi ately changed out during a production shift.

On cross-exam nation, M. Knight conceded that the belt
exam ner's preshift books for Cctober 28 and 29 did reflect
not ati ons concerni ng defective rollers and the existence of float
coal dust and that the rollers were not changed out during the
third shifts on those days. He explained the failure to change
them out by stating that conpany policy dictates that the
mai nt enance shift change as nmany rollers as they can get to, and
that some rollers were changed out for another belt which had
been cited, but he conceded that they were changed out only after
a citation was issued (Tr. 93). He also conceded that part of
the belt Iine had gone undusted for 2 days after that particul ar
condition was cited and noted (Tr. 94-95, 101).

In clarifying the neaning of a notation in the belt
exam ner's books which sinply states "Bottomrollers on second
east, 53, 55, 56 etc", M. Knight indicated that the rollers
needed to be changed out, but not necessarily right away or on



the third shift (Tr. 109).
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Fi ndi ngs and Concl usi ons

Fact of Violation

In this case, the respondent is charged with a violation of
mandat ory safety standard 30 C.F. R 075.1725(a), which provides
as follows: "Mbile and stationary machi nery and equi prent shal
be maintained in safe operating condition and machi nery or
equi prent in unsafe condition shall be renoved from service
i medi ately."

Petitioner argues that notw thstanding the fact that the
i nspector did not take the belt line out of service, he
nonet hel ess considered the roller conditions as an unsafe
condition, and he did so because of the presence of float coa
dust at several locations along the belt Iine, and that coupled
with the defective and frozen rollers, the conditions were
unsafe. Although conceding the fact that there was no i medi ate
ignition source, petitioner nmaintains that the inspector's
concern was with the potential for such an ignition source to
devel op at any tine because of the fact that the defective
rollers could becone progressively worse. Finally, petitioner
argues that the fact that at |east 2 days went by before the
roll ers were changed out, or the area conpletely rock dusted,
supports an inference that m ne nanagenent is not totally aware
of when such conditions will be corrected (Tr. 115-116).

As indicated earlier in the discussion supporting the
respondent's notion for sunmary decision, it is the respondent's
position in this case that the petitioner has failed to establish
a violation of section 75.1725 because (1) the inspector has not
established that the cited belt roller conditions constituted an
unsafe condition, and (2) the inspector failed to take the belt
line out of service. |In support of its case, respondent cites ny
previ ous deci sion of August 3, 1976, in the case of Al abama
By- Products Corporation v. MHA, BARB 76-153 (Tr. 114).

In ny previous Al abama By-Products decision cited by the
respondent, | vacated a portion of a citation for an all eged
vi ol ation of section 75.1725(a), and | did so on the ground that
MSHA (then MESA) had failed to establish that the cited
conditions (13 defective belt rollers along a 3, 000-foot belt
line) were unsafe. | held that a finding that the equipnment is
unsafe is a condition precedent to a finding of a violation of
this safety standard. However, it should be noted that while
vacated that portion of the citation which alleged a defective
and unsafe belt roller condition, | affirmed that portion of the
citation which alleged that the cutting of the conveyor belt into
numer ous bottom belt structures was in fact an unsafe condition
constituting a violation of section 75.1725(a). | al so concl uded
that in addition to citing an operator for failing to nmaintain
equi prent in safe operating condition, an inspector could al so
issue a citation if he found that an operator had failed to take
such unsafe equi pnent out of service when the condition was first
det ect ed.
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My decision in Al abama By-Products vacating that portion of the
citation which alleged that 13 rollers were unsafe was nmade on
the basis of the specific facts and evidence of record in that
case. | found that the inspector who issued the citation had no
rati onal basis for concluding that the cited roller conditions
were in fact unsafe, and that his notivation in issuing the
citation was to inplement a policy guideline calling for the
renoval of "faulty" equipnment fromservice. Since | concluded
that the inspector obviously believed that "faulty" or
"defective" rollers were per se unsafe, wi thout detailing any
specifics as to the assertedly dangerous conditions which
prevailed in the areas where the rollers were |ocated, | found
that he acted arbitrarily.

It should be noted that in the Al abama By-Products case, the
m ne operator argued that the nmere presence of defective rollers
does not per se render themunsafe. That is precisely the
argunent advanced by the respondent in this case. However, |
take note of the fact that in the previous case, the operator
advanced the argunent that an inspector nmust take into
consi deration other factors, such as the presence of coal or
coal -dust accunul ations, or the extent of rock dusting in the
affected area, in order to properly evaluate whether the cited
roller condition was unsafe. This is the argunment advanced by the
petitioner in this case.

The question of whether a piece of equipnent is in an unsafe
condi tion need not be limted to or determ ned on the basis of
that particul ar piece of equipnment. It seens to ne that a piece
of equi prrent which has deteriorated to sone degree through nornal
wear and tear may not necessarily be unsafe sinply because it is
not new If it is operating in a totally safe environnent, the
fact that it is beginning to show signs of wear may not warrant
its inmedi ate replacenent. On the other hand, if the equi prment
is operated in a mne area where other real or reasonably
potential hazardous conditions exist, then it is not unreasonable
for one to conclude that such equi pnent, continually operated
under those circunstances, nmay be unsafe and in need of
attention. In ny view, this is precisely what we are faced with
in the instant case. Respondent takes the position that even
though the cited rollers may have been defective (frozen), they
were not unsafe because the overall prevailing belt conditions
where the rollers were | ocated were not hazardous. Further
since the inspector did not shut the belt |ine down, respondent
argues that he obviously could not have considered the rollers
unsafe since the standard requires himto take the equi pment out
of service once he determines it is unsafe. In short, respondent
seeks to penalize the inspector for an act of charity in not
shutting down the belt line and interrupting production. In
retrospect, had the inspector ordered the belt I[ine shut down, |
venture a guess that the respondent would then argue that he
acted arbitrarily.

On the facts of this case, it seens clear to nme that the
operator's own belt exam ner recognized the fact that the cited
rollers were in need of attention and had to be changed out since



he specifically noted and flagged them and nade the appropriate
entries in the belt exam ner's book. Thereafter, the nornal
procedure calls for corrective action to be taken during
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t he next avail abl e mai ntenance shift. However, the record in
this case reflects that several shifts went by after the initial
condition was noted by the belt exam ner and the rollers had not
been changed out prior to the inspection by Inspector Noffsinger
VWhile it may be true that M. Noffsinger saw no ready ignition
sources present and was concerned that the rollers were not
changed out earlier, his judgnment that the rollers were unsafe
did take into consideration the presence of float coal dust al ong
several belt line locations as well as his concern that the
frozen rollers could have deteriorated further, thereby producing
heat in those areas where the rock dust may have fallen off the
belt. In these circunstances, | cannot conclude that he acted
arbitrarily. In light of all of the prevailing conditions which
exi sted al ong sone of the affected belt line |locations where the
frozen rollers were found, | conclude that his decision that the
rollers were unsafe was correct. As a natter of fact, Mne
Foreman Kni ght conceded that frozen rollers may generate sone
friction on the belt, and he did not dispute the presence of
float coal dust on the belt where rock dusting had not been
conpleted, and that this condition had existed for a day or two
prior to the inspection.

In Md-Continent Coal and Coke Conpany, DENV 79-29-P, 1 MSHC
2246, Cctober 1, 1979, final order Novenber 9, 1979, the
Conmmi ssion affirmed a decision issued by Judge Broderick
affirmng a violation of section 75.1725(a). Judge Broderick
found that a frayed cable on a hoist assenbly used to open an
airlock door constituted an unsafe condition. Wile the record
bef ore Judge Broderick did not support a conclusion that the
condition of the cable contributed to a fatality which had
occurred at the mne, the condition of the cable was such that it
possi bly coul d have contributed to serious injuries. Upon
subsequent court review, the Tenth Crcuit Court of Appeals on
Sept enber 24, 1981, (No. 2271, unreported), affirmed the decision
and noted that "Congress intended the Mne Act to both remedy
exi sting dangerous conditions and prevent dangerous situations
from devel opi ng" (case noted in the Cctober 7, 1981, issue of the
BNA M ne Safety & Health Reporter, pp. 185-186).

In view of the foregoing findings and concl usi ons,
conclude and find that the petitioner has established a violation
of section 75.1725(a), and the citation is AFFI RVED
Respondent's notion for summary judgnent is DEN ED

Gavity

VWiile it is true that no ready ignition sources were present
in the areas where the frozen rollers were |ocated, the presence
of float coal dust and the absence of conplete rock dusting al ong
with the possible further deterioration of the roller conditions
presented a hazardous situation which | consider serious. The
belt was runni ng when the inspector arrived on the scene, and
even though he saw no i nmi nent danger present, the fact is that
the conditions which prevailed presented a potential danger
Under the circunstances, | find that the violation was serious.



Negl i gence

The frozen roller conditions were noted by the belt exam ner
at least a day or two before the inspection in question and the
condi ti ons were not
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corrected. Although respondent established that corrections were
made with regard to simlar roller conditions on another belt
line and that it had a conpany policy dealing with such
corrections, that policy apparently permts each belt exam ner to
make his own judgnment as to whether a roller condition is such as
to start a fire or is sinply one that can be taken care of during
the next maintenance shift. |In this case, the record establishes
that the cited roller conditions were not corrected during the
next regul ar maintenance shift after detection by the belt

exam ner. Under the circunstances, | find that the failure to
correct the conditions cited resulted fromthe respondent’'s
failure to exerci se reasonable care to prevent the conditions
cited and that this anmounts to ordinary negligence. The fact

t hat mai nt enance was bei ng performed on anot her belt and that nen
may not have been available to change out the rollers in question
is no excuse. MSHA v. Sewell Coal Company, HOPE 78-744-P
Conmi ssi on deci sion of June 11, 1981, 3 FMSHRC 1380.

Good Faith Conmpliance

I cannot conclude that the respondent is entitled to any
addi ti onal consideration on the basis of good faith conpliance.
The fact is that conpliance was achi eved after the inspector
i ssued his unwarrantable failure citation, and the conditions
were subsequently corrected within the approximate tinme fixed by
the inspector. Under these circunstances, | cannot concl ude that
the respondent acted in bad faith once the citation issued.

H story of Prior Violations

The history of prior violations for the Sinclair Sl ope
Underground No. 2 Mne reflects that the respondent paid civil
penal ty assessnments for 452 citations issued at that mne during
the period Cctober 30, 1978, through Cctober 29, 1980 (Exh. G1).
Five of the citations were for violations of section 75.1725(a).
VWile the overall nunber of citations is not particularly good,
cannot concl ude that the nmine has had problenms with conpliance
with the cited mandatory safety standard, nor can | concl ude that
the record in this case warrants any additional increase in the
civil penalty otherw se assessed by ne because of respondent’'s
history of prior citations.

Si ze of Business and Effect of Penalty on the Respondent's
Ability to Remain in Business

The parties stipulated that the respondent is a large mne
operator and that any penalty assessed in this case will not
adversey affect its ability to remain in business. | adopt these
stipulations as ny findings on these issues.

Penalty Assessnent and Order

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, | conclude and find that a penalty assessnment in the anount
of $750 is reasonable and appropriate for the citation which



have affirned, and the respondent 1S ORDERED to
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pay the assessed penalty within thirty (30) days of the date of
thi s decision and order.

Ceorge A. Koutras
Admi ni strative Law Judge



