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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

JUAN N. MUNCZ, AKA COVPLAI NT OF DI SCHARGE,
JUAN MUNQZ NATI VI DAD, DI SCRI M NATI ON OR | NTERFERENCE
COVPLAI NANT
V. DOCKET NO CENT 80-331-DM
SUMWM T M NERALS, | NC., M NE:  Sunmmit
RESPONDENT

DECI SI ON AND ORDER

Appear ances: Frederick H Shernman Esq.
Sherman & Shernman, P.C.
210 South Silver Avenue
Dem ng, New Mexico 88030,
For the Conpl ai nant

John W Reynol ds Esq.

P. O Box 349

Silver City, New Mexico 88062,
For the Respondent

Bef or e: Judge Jon D. Boltz
Statement of the Case

On June 19, 1980, Juan N. Miunoz [ hereinafter "Minoz"],
brought this action pursuant to section 105(c)(3) of the Federal
M ne Safety and Health Act of 1977, 30 U.S.C. 0801 et seq.

(1978) [hereinafter cited as "the Act" or "the 1977 Act"]. In
his conpl aint, Minoz all eges that Respondent, Summit M nerals,
Inc. [hereinafter "Sunmit"], unlawfully discrimnated agai nst him
by di scharging himfromhis enploynent at Sunmit's mine on
February 1, 1980, in violation of the Act. Mnoz alleges that he
had engaged in activities relating to health and safety protected
by section
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105(c) of the Act prior to the tine of his discharge. (FOOTNOTE. 1)
Munoz requests relief in the formof a finding of discrimnation
reinstatement to his former position, back pay plus interest from
the tine of his discharge, and costs, including attorneys fees.
Sunmmit, on Novenber 10, 1980, filed an answer to the conpl aint
contai ning a general denial and a prayer for relief seeking

di sm ssal of the proceeding at Conplainant's cost. Pursuant to
notice, the matter came on for hearing on April 7, 1981, in Las
Cruces, New Mexico. Subm ssion of post hearing briefs was

conpl eted on May 28, 1981.

FI NDI NGS OF FACT

1. Summt is operator of an underground precious netals
m ne located in Gant County, New Mexico, known as the Sunmt
M ne.

2. Juan N. Munoz was enployed by Summit as a miner for
slightly over two years, until February 1, 1980, the date of his
di schar ge

3. Minoz performed various jobs during his tenure at the
mne. Initially, he worked at tinbering. After two or three
nmont hs on the job, he was noved to a drilling position because he
was too slowin his work. Minoz worked as a drill operator for
only four days. Managenent then assigned himto work as a
| oconoti ve not orman, agai n, because he was too slow in his work.
As a | oconotive notorman, Minoz with the aid of a hel per, was
responsible for filling ore car trains with production fromthe
stopes and for transporting themto the surface. Minoz was
enployed in this capacity at the tine of his discharge.
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4. In the nonths preceding his discharge, concern was evi denced
by individuals conprising Sunmt managenent that Minoz was not
filling ore car trains and transporting themto the surface at a

fast enough rate. Both the foreman, Guillerno Ortega, and the
m ne owner, Douglas E. Hanson, repeatedly warned Minoz that he
must produce nore ore. A nonth or so prior to his discharge
Otega and Hanson di scussed firing Minoz, but because of the

m ner's advanced age, Hanson deferred taking such action.

5. On January 15, 1980, at a safety neeting conducted by
Al fredo D. Duran, an inspector enployed by the New Mexi co Bureau
of M ne Inspection, Minoz registered a conpl aint about dust
probl ens and poor ventilation in the main haul age tunnel, where
he worked. Miunoz told Duran that whenever the State cane by to
check on the anount of dust raised in attenpts to blast free
cl ogged ore chutes, Summt managenent would refrain from bl asting
because they felt that existing ventilation was inadequate and
that the State woul d nake them take corrective action. Minoz
al so conpl ai ned about the fatigue caused by his work. Otega,
the foreman, was present at the neeting and aware of Minoz'
conpl ai nts.

6. At sone point following the neeting, Otega told severa
enpl oyees that if Sunmt had to install additional fans, the mne
woul d cl ose down and they would | ose their jobs. Otega renewed
his efforts to get Hanson to fire Miunoz, but Hanson decli ned.

7. On or about January 28, 1980, Hanson gave a $10.00 a day
raise to everybody at the mne. Although he had been told that
Munoz was still not doing his job and, therefore, didn't deserve
a rai se, Hanson gave Minoz the raise to see if it would nmake him
work a little harder. Additionally, Hanson did not want to show
favoriti smtoward anybody.

8. On February 1, 1980, wi th encouragenment from Ot ega,
Hanson decided to term nate Minoz. Hanson determ ned that Sunmmt
had gi ven Munoz every opportunity to increase his individua
effort, but that results were not forthconmng. Otega
conmmuni cat ed Hanson's deci sion to Minoz.

| SSUES

By di scharging himfromhis enploynent at the Summit M ne,
did Summit unlawfully discrimnate against Juan N. Minoz in
vi ol ati on of section 105(c) (1) of the Federal Mne Safety and
Heal th Act of 197772

DI SCUSSI ON

In its decision of Secretary of Labor on behalf of David
Pasul a v. Consolidated Coal Conpany, 2 FMSHRC 2786 (Cctober 14,
1980), the Federal M ne Safety and Health Revi ew Conm ssion set
forth the test to be used to determ ne whether or not the
di scharge of a m ner who engages in both protected and
unprotected activity was discrimnatory. The Conm ssion
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hel d as foll ows:

"We hold that the conpl ai nant has established a prinma
facie case of a violation of section 105(c)(1) if a

pr eponder ance of the evidence proves (1) that he
engaged in a protected activity, and (2) that the
adverse action was notivated in any part by the
protected activity. On these issues, the conpl ai nant
must bear the ultimte burden of persuasion. The

enpl oyer may affirmatively defend, however, by proving
by a preponderance of all the evidence that, although
part of his notive was unlawful, (1) he was al so
nmotivated by the mner's unprotected activities, and
(2) that he would have taken adverse action against the
mner in any event for the unprotected activities

al one. On these issues, the enployer nust bear the
ultimate burden of persuasion. It is not sufficient
for the enployer to show that the mner deserved to
have been fired for engaging in the unprotected
activity; if the unprotected conduct did not originally
concern the enpl oyer enough to have resulted in the
sane adverse action, we will not consider it. The
enpl oyer nust show that he did in fact consider the
enpl oyee deserving of discipline for engaging in the
unprotected activity alone and that he woul d have
disciplined himin any event." Id. at 2799-2800.
(Enphasis in original).

Section 105(c)(1) of the Act sets forth certain enunerated
types of enployee activity which are protected by a prohibition
agai nst discrimnation or interference, including:

" a conplaint notifying the operator or the
operator's agent ... of an alleged danger or safety
or health violation in a coal or other mne, ... or
because of the exercise by such mner ... on behalf
of himself or others of any statutory right afforded by
this Act."

The evi dence establishes that Munoz was engaged in protected
activity when he nade his safety conplaints known at the January
15th neeting. Al though that neeting was conducted by an
i nspector enployed by the New Mexi co Bureau of M ne Inspection
the nmeeting was held on mne property with the perm ssion of the
operator. Through this nmeeting, the State inspector served as the
operator's agent with respect to Munoz' conplaints. Further
buttressing a finding of protected activity is the fact that
Otega, the foreman, was present at the neeting and aware of
Munoz' conpl ai nts.

However, | am unable to conclude that Conpl ai nant has
proven, by a preponderance of the evidence, that the discharge
was notivated in any part by the protected activity. The
evi dence establishes that at some point follow ng the safety
nmeeting, Ortega renewed his efforts to get Hanson to fire Minoz,
but Hanson declined. Otega testified that Minoz' remarks at the



safety nmeeting had nothing to do with his telling Hanson that he
want ed
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Munoz fired. However, Minoz testified that he noticed a change
inthe way Otega treated himafter his conplaints at the safety
nmeeting. Munoz was aware of a seriousness in Otega and of a |ack
of direct conmunication between the two of them regardi ng worKking
orders. Though it may appear somewhat inconsistent, | find both
W t nesses' testinony to be credible. Hanson, however, held
ultimate responsibility for the decision to di schage Minoz.
According to his testinmony, the sole reason for his decision to
di sm ss Munoz was based on | ack of production. | find his
testinmony to be credible.

Assum ng, arguendo, that the di scharge was notivated in any
part by the protected activity, | must neverthel ess concl ude t hat
Sunmit has proven, by a preponderance of the evidence, an
affirmati ve defense to Conpl ainant's cause of action. The
evi dence clearly establishes that Summit nanagenment was
sufficiently notivated to dismss Minoz for his inability to fil
ore car trains at a fast enough rate. Al so, the evidence shows
t hat managenent woul d have di smissed himfor this one reason
alone. | conclude that Summit ultimately did di scharge Minoz for
t hat reason.

CONCLUSI ONS OF LAW

1. Respondent Summit Mnerals is a mne subject to the
provi sions of the 1977 Act.

2. At all times relevant to this Decision, Conplainant Juan
N. Munoz was a mner as defined in the Act and entitled to the
protection afforded by the Act.

3. The presiding Adm nistrative Law Judge has jurisdiction
over the parties and subject matter in these proceedi ngs.

4. On January 15, 1980, Conpl ai nant Minoz engaged in
activities protected by section 105(c)(1) of the Act, to wt,
conplaints to New Mexico State M ne Inspector Alfredo D. Duran
in the presence of Mne Forenman Quillerno Ortega, concerning dust
probl ems and poor ventil ation.

5. On February 1, 1980, Respondent Sunmit M nerals
di scharged Conpl ai nant Munoz from his enploynment. That decision
however, was not notivated in any part by the protected activity
descri bed above

6. Respondent Sunmit Mnerals established that it did in
fact consider Conplai nant Munoz deserving of discipline for
engagi ng in unprotected activity alone and that it would have
di sciplined himin any event.

7. Respondent Sunmit M nerals' discharge of Conpl ai nant
Munoz on February 1, 1980, was not in violation of section
105(c) (1) of the Federal Mne Safety and Health Act of 1977.
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CORDER

Accordingly, it is ORDERED that Conpl ai nant Juan N. Minoz'
conpl aint of discrimnation is DI SM SSED and that the
above- capti oned proceeding is D SM SSED W TH PREJUDI CE

Jon D. Boltz
Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAASAAAAL
~FOOTNOTE_ONE
Section 105(c)(1) of the 1977 Act, 30 U.S.C. 0815(c) (1),
reads in pertinent part as follows:

"No person shall discharge or in any other nmanner

discrimnate against ... or otherwise interfere with the
exerci se of the statutory rights of any mner ... because
such miner ... has filed or nmade a conpl ai nt under or

relating to this Act, including a conplaint notifying the
operator or the operator's agent, or the representative of the

mners ... of an alleged danger or safety or health violation
., or because such mner ... is the subject of nedica

eval uations and potential transfer under a standard published

pursuant to section 101 or because such mner ... has

instituted or caused to be instituted any proceedi ng under or
related to this Act or has testified or is about to testify in
any such proceedi ng, or because of the exercise by such mner
... on behalf of hinself or others of any statutory right
afforded by this Act."



