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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

FMC CORPORATI ON,
CONTESTANT
V.

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

RESPONDENT

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER
V.

FMC CORPORATI ON,
RESPONDENT

Noti ces of Contest

Docket No. WEST 80-497-RM
Ctation No. 576913, 8/20/80

Docket No. WEST 80-498-RM
Ctation No. 576914; 8/20/80

Docket No. WEST 80-499-RM
Ctation No. 576915; 8/20/80

Docket No. WEST 80-500- RM
Ctation No. 576916, 8/20/80

Docket No. WEST 80-501-RM
Ctation No. 576917; 8/20/80

Docket No. WEST 80-502-RM
Ctation No. 576973; 8/20/80

Docket No. WEST 80-503-RM
O der No. 576974, 8/20/80

Docket No. WEST 80-504- RM
Citation No. 576975; 8/20/80

Docket No. WEST 80-505- RM
Citation No. 576976; 8/20/80

FMC M ne
Cvil Penalty Proceedi ng

Docket No. WEST 81-355-M
A O No. 48-00152-05048

FMC M ne
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Appear ances: John A Snow, Esqg., Van Cott, Bagley, Cornwall & MCart hy,
Salt Lake City, Utah, for FMC Corporation;
James R Cato, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, Kansas Cty, Mssouri, for the Secretary of Labor

DEC!I SI ON
Bef or e: Judge Cook

l. Procedural Background

The FMC Cor porati on conmenced t he above-capti oned "Noti ce of
Contest" proceedi ngs pursuant to section 105(d) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0801 et seq.
(Supp. I'I'l 1979) (1977 Mne Act). The Secretary of Labor al so
filed a proposal for a penalty in the above-captioned "Civi
Penal ty Proceedi ng" pursuant to section 110(a) of the 1977 M ne
Act .

On August 11, 1981, a hearing was conducted in the
above- capti oned proceedi ngs at which time both parties were
represented by counsel. During that hearing, certain settlenent
negoti ati ons were carried out which were |later enbodied in a
joint notion to approve stipulation and settlenent agreenent
which was filed on Cctober 13, 1981. At that sane tinme, a notion
was filed to consolidate the above-captioned civil penalty
proceeding with the notices of contests in Docket Nos. WEST
80-497-RM WEST 80-498-RM WEST 80-499-RM and WEST 80- 500- RM

1. Stipulation and Settl enent Agreenent
The joint notion filed by the parties provides as foll ows:

Conme now the parties and nove the Federal M ne Safety
and Health Revi ew Conmi ssion to approve the settl enment
of the above-captioned matters pursuant to section
110(k) of the Act. The terns of the settlenent are as
fol | ows:

A

1. Citations nunbered 576913, 576914, 576915 and
576916 were all issued for the failure of FMC to conply
with the mandatory standard found at 57.20-8(a) in that
FMC did not provide readily accessible adequate toil et
facilities in and about the No. 7 shaft underground
area of the FMC M ne. Though there did in fact exist
adequate toilet facilities in the No. 7 shaft
underground area of the mne, these facilities were not
readily accessible to the mners by virtue of the

di stance of the toilet facilities fromthe various

wor kpl aces in the area. Citation nunber 576913 was
witten by the inspector at the | ocation nearest the
toilet facilities where the inspector initially
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a. Docket

determ ned that the distance of the workplace fromthe toilet
facilities made such facilities no |longer readily accessible to
the mners in that particular workplace. GCitations nunbered
576914, 576915, and 576916 each were witten to reflect
wor kpl aces that were farther fromthe same toilet facilities.

2. Citations nunbered 576974, 576975 and 576976 were
all also issued for the failure of FMC to conply with
the mandatory standard 57.20-8(a) in that FMC did not
provide readily accessible adequate toilet facilities
in and about the No. 3 shaft underground area of the
FMC Mne. Citation 576974 was witten as a 104(d) (1)
order of wi thdrawal because FMC had provided a toilet,
but kept it locked and the miners in the area did not
have ready access at all tinmes to the key. Further, an
i nspection of the toilet discovered that the toilet in
fact had never been made operational. Citations
nunbered 576975 and 576976 were each witten to reflect
di fferent workplaces in the No. 3 shaft underground
area that were of such distance fromtoilet facilities
that the facilities were not readily accessible to

m ners in these workpl aces.

3. Mandatory standard 30 CFR 57.20-8(a) requires
"Toilet facilities shall be provided at |ocations that
are conpatible with the mne operations and that are
readi |y accessible to the m ne personnel."” However,
this standard gi ves no gui dance as to what shall be
consi dered a maxi num di stance that a toilet facility
may be froma workplace and still be considered readily
accessible. After a thorough research of the avail able
case law, the parties have determined that this issue
has not been heard by the Conm ssion

4. Therefore, the parties, after a thorough revi ew of
all the avail abl e evidence regardi ng the aforenentioned
citations, do agree to the following ternms for

settl enent and abatenent of said citations:

No. WEST 80-497-RM (Citation 576913)

1. The Secretary nodifies citation No. 576913 to
renove the determ nation that the violation alleged on
the face of the citation constitutes a "significant and
substantial” safety or health hazard within the neaning
of the Act. However, this nodification does not

prohi bit the Secretary or MSHA from nmaki ng such a
determ nation should the sane or a simlar violation of
the standard set forth at 30 CFR 57.20-8(a) be

di scovered at the FMC M ne in the future.
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2. FMC does withdraw its notice of contest to citation No.
576913 and accepts the citation subject to the nodification
stated above, as final

b. Docket No. VEST 80-498-RM (Citation No. 576914), WEST
80-499-RM (Gitation No. 576915), WEST 80-500-RM (Gitation No.
576916)

The Secretary vacates citations nunbered 576914, 576915
and 576916. These citations were issued pursuant to
the sane facts and circunstances that gave rise to
citation nunmber 576913 and represent a repetition of
the violation alleged in Ctation No. 576913. It is
the Secretary's position herein GthatE the issuance of
repetitive citations to an operator for an all eged
violation of the same mandatory standard based upon
these facts and circunstances would not further

ef fectuate the purposes of the Act. Therefore, the
operator herein having withdrawn its notice of contest
to Gtation No. 576913, the Secretary does vacate
Citations nunbered 576914, 576915 and 576916.

c. Docket No. WEST 81-355-M (G vil Penalty Proceeding)

1. Citations nunbered 576913, 576914, 576915 and
576916 are al so the subject of the above-referenced
civil penalty proceedi ng.

2. The Secretary has vacated citations nunbered
576914, 576915 and 576916, as per above. The
respondent does accept citation 576913 and agrees to
pay the assessed civil noney penalty of $48 in full.
The respondent is a | arge operator and paynent of the
assessed penalty will not affect the respondent’'s
ability to continue in business. The alleged violation
in citation nunmber 576913 was the result of ordinary
negl i gence and the respondent denonstrated the ordinary
anmount of good faith in abating the violation. The
gravity of the alleged violation was not serious. The
respondent's history of previous violations is not
extraordinary with respect to its size. The

i nspector's statenent for citation nunber 576913 and
the findings of the MSHA Assessnment O fice are attached
hereto and i ncorporated herein by reference. The
parties agree that the aforenentioned terns of
settlenent for this docket are in the public interest
and effectuate the intent and purposes of the Act.

d. Docket No. WEST 80-503-RM (Order No. 576974)

1. The Secretary nodifies Order No. 576974 to renove
the determ nation that the violation alleged on the
face of the citation involved a "significant and
substantial” safety
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or health hazard within the neaning of the Act. However, this
nodi fication does not prohibit the Secretary or MSHA from maki ng
such a determ nation should the sane or a simlar violation of
the standard set forth at 30 CFR 57.20-8(a) be discovered at the
FMC M ne in the future.

2. FMC withdraws its notice of contest to Order No.
576974 and accepts the Order, subject to the
nodi fi cati on stated above, as final

Docket No. WEST 80-504-RM (G tation No. 576975), WEST

80-505-RM (Citation No. 576976)

B

The Secretary vacates ciations OsicE nunmbered 576975
and 576976. Citations nunbered 576975 and 576976 and
O der No. 576974 were issued for a violation of 30 CFR
57.20-8(a) in that FMC did not provide readily
accessible toilet facilities in and around the No. 3
shaft underground area of the FMC Mne. Citations
nunbered 576975 and 576976 were written to refl ect
wor kpl aces of a greater distance fromthe nearest
available toilet facilities than the workpl ace
referenced in Order No. 576974. The issuance of
citations nunbered 576975 and 576976 represents a
repetition of the violation alleged in O der No.
576974. It is the Secretary's position herein that the
i ssuance of repetitive citations to an operator for an
al l eged violation of the sane nandatory standard based
upon these facts and circunstances woul d not further

ef fectuate the purposes of the Act. Therefore, the
operator herein having withdrawn its notice of contest
to Order No. 576974, the Secretary does vacate
citations nunbered 576975 and 576976.

Further, with regard to the standard set forth at 30
CFR 57.20-8(a), unless and until the standard is
anended to set forth and define "readily accessible,"
or such a determination is made by the Conm ssion, the
FMC M ne shall not be in violation of said standard i f
it has adequate toilet facilities that are within ten
(10) mnutes travel time fromeach and every workpl ace
in the mne by neans of travel available to each and
every mner in those workplaces, except where the
circunstances of the mne are such that it is
i npossi bl e or unsafe to provide toilet facilities
wi thin the distance aforenentioned.

Docket No. WEST 80-501-RM WEST 80-502- RM

Citations nunmbered 576917 and 576973 were issued for an
al l eged violation of the standard set forth at 30 CFR
50. 20-11.
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After a thorough and diligent investigation into all the
avai | abl e evi dence regarding the i ssuance of these citations, it
is the Secretary's determ nation that there is insufficient

evi dence to prove the violations alleged. Therefore, with the
concurrence of the contestant, FMC Corp., the Secretary vacates
Citations nunbered 576917 and 576973.

The parties further agree that the elenents of this
stipulation and settl enent agreenent apply only to the
particular citations herein and do not prejudice the
Secretary in making any future determ nations with
respect to the operations of FMC Corporation at the FMC
M ne. FMC corporation's consent to the ternms of this
agreement shall not constitute an adni ssion by FMC
Cor poration of any violation of the Act or the
st andards promul gated t hereunder in any subsequent
proceedi ngs ot her than proceedi ngs brought directly
under the Federal M ne Safety and Health Act of 1977,
as anended.

It is the parties' belief that approval of this
stipulation and settlenent agreenent is in the public
interest and will effectuate the intent and purpose of
the Act.

WHEREFORE, the parties pray that this stipulation and
settl enent agreenent be approved and that the
above- capti oned proceedi ngs be di sm ssed.

Det erm nati on

As relates to the settlenment proposal concerning G tation

No. 576913, information as to the six statutory criteria
contained in section 110 of the Act has been submtted. This

i nformati on has provided a full disclosure of the nature of the
settlenent and the basis for the original determnation. Thus,
the parties have conplied with the intent of the |aw that

settl enent

be a matter of public record.

The reasons given above by counsel for the parties for the

proposed settl enent have been reviewed in conjunction with the

i nformation submtted as to the six statutory criteria contained
in section 110 of the Act. After according this information due
consi deration, it has been found to support the proposed
settlenent. It therefore appears that a disposition approving
the settlenment will adequately protect the public interest.

As relates to the remai ning provisions of the joint notion

to approve stipulation and settl ement agreenent in the

above- capti oned proceedi ngs, such joint stipulation and

settl enent agreenent is APPROVED and the notion by both parties
to dismss all of the above-captioned proceedings will be

GRANTED.
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CORDER

The notion to consolidate the above-captioned civil penalty
proceedi ng with Docket Nos. WEST 80-497-RM WEST 80-498-RM WEST
80-499-RM and WEST 80-500-RM is GRANTED.

Accordingly, IT IS ORDERED that the proposed settlenment, as
outlined above, be, and hereby is, APPROVED.

IT 1S FURTHER ORDERED t hat Respondent, within 30 days of the
date of this decision, pay the agreed-upon penalty of $48
assessed in this proceedi ng.

IT 1S FURTHER ORDERED t hat the above-capti oned proceedi ngs
be, and hereby are, DI SM SSED.

John F. Cook
Admi ni strative Law Judge



