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Appear ances: Linda Leasure, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Arlington, Virginia,
for the Petitioner
Jack A. Klein, Esq., Doehrel & Klein, Colunbus,
Chi o, for the Respondent

Bef or e: Judge Cook
I. Procedural Background

On June 26, 1979, the Secretary of Labor (Petitioner) filed
a petition for assessment of civil penalty in the above-capti oned
case pursuant to section 110(a) of the Federal M ne Safety and
Health Act of 1977, 30 U.S.C. [0801 et seq. (Supp. Il 1979)
(1977 Mne Act). The petition charged Basic Refractories
(Respondent) with 13 viol ations of various provisions of the Code
of Federal Regul ations, as set forth in citations issued pursuant
to section 104(a) of the 1977 Mne Act. The Respondent, acting
through its safety director, filed an answer on July 12, 1979.

On Novenber 5, 1979, the Respondent, through counsel, noved
to amend its answer. The notion was granted on Novenber 27,
1979, and the anended answer was filed on Decenber 14, 1979.

Al so, on Novenber 5, 1979, the Respondent noved to extend
the tine period for discovery by interrogatory. The notion was
granted on Novenber 27, 1979.

On or about January 14, 1980, the Petitioner requested
advice fromits Arlington, Virginia, office as to whether the
I nt eragency Agreenment between
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the M ne Safety and Health Adm nistration (MSHA) and the
Cccupational Safety and Health Administration (OSHA), see 44 Fed
Reg. 22827 (April 17, 1979), and an August 3, 1979, interpretive
menor andum i ssued by the Administrator for Metal and Nonnet al

M ne Safety and Health, transferred jurisdiction over all aspects
of the Respondent's operation, other than the quarry, to OSHA

As a result of this inquiry, the Petitioner filed a notion and
supporting nenmorandum on March 20, 1980, requesting the vacation
and dismssal of Citation Nos. 368863, 368877, 368885, 368886,
368888, and 368889. A determination granting the notion is
cont ai ned herein.

On May 19, 1980, the Petitioner filed a notion and
supporting nenorandum requesti ng approval of settlenent which
enconpasses Citation Nos. 368848, 368851, and 368854. A
determ nati on approving the settlement is contained herein.

On May 21, 1980, a notice of hearing was issued scheduling
the remaining matters for hearing on the merits on August 7,
1980, in Bowing Green, Onhio. Subsequent thereto, counsel for
t he Respondent contacted the undersigned Adm nistrative Law Judge
to request a tel ephone conference for the purpose of requesting a
conti nuance. The requested conference was held on July 29, 1980,
wi th the undersigned Adm ni strative Law Judge and representatives
of both parties participating. Counsel for the Petitioner raised
no objection to the continuance. Accordingly, an ora
determ nati on was made granting the requested conti nuance subj ect
to the condition that the Respondent file a witten notion
formally setting forth the reasons for the request. The notion
was filed on August 11, 1980, and an order was issued on August
20, 1980, continuing the hearing to Novenmber 14, 1980, in Bow ing
G een, OChio.

The hearing was held as scheduled with representatives of
both parties present and participating. The Respondent filed a
trial brief, and nade a notion to dism ss the proceeding at the
close of the Petitioner's case-in-chief. A ruling on the notion
is set forth herein.

Foll owi ng the presentation of the evidence, a schedul e was
set for the filing of posthearing briefs and proposed findi ngs of
fact and conclusions of law. However, the schedule was |ater
revised due to difficulties experienced by counsel. The
Respondent filed a posthearing brief and proposed findings of
fact and conclusions of law on April 27, 1981. The Petitioner
filed a posthearing menorandum on May 4, 1981. Neither party
filed a reply brief.

1. Violations Charged

Citation No. Dat e 30 C.F.R Standard
368841 11/ 28/ 78 56. 14-1
368846 11/ 29/ 79 56.11-1
368847 11/ 29/ 78 56. 14-1

368848 11/ 29/ 78 56.14-1



368849 11/ 29/ 78 56.14-1
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368851 11/ 29/ 78 56.14-1
368854 11/ 29/ 78 56.14-1
368863 11/ 30/ 78 56.14-1
368877 11/ 30/ 78 56.11-2
368885 12/ 06/ 78 56.14-1
368886 12/ 06/ 78 56.14-1
368888 12/ 06/ 78 56.14-1
368889 12/ 06/ 78 56.14-1

I11. Wtnesses and Exhibits
A. Wtnesses

The Petitioner called Federal mne inspector M chael Pappas
as a W tness.

The Respondent called M. Antony Dantuono, the mll forenman;
and M. Raynond Cuel l ette, a mechani cal engi neer enpl oyed by the
Respondent, as wi tnesses.

Both the Petitioner and the Respondent called M. Arthur
Jibilian, the Respondent's safety director, as a wtness.

B. Exhibits

1. The Petitioner introduced the follow ng exhibits in
evi dence:

M1 is a three-page docunment containing copies of
Citation No. 368841, Novenmber 28, 1978, 30 C.F.R O
56.14-1, the termnation thereof, and the inspector's
statenment pertaining thereto.

M2 is a three-page docunment containing copies of
Citation No. 368846, Novenmber 29, 1978, 30 C.F.R O
56.11-1; the termination thereof; and the inspector's
statenment pertaining thereto.

M 3 is a three-page docunment containing copies of
Citation No. 368847, Novenmber 29, 1978, 30 C.F.R O
56.14-1, the termnation thereof; and the inspector's
statenment pertaining thereto.

M4 is a three-page docunment containing copies of
Citation No. 368849, Novenmber 29, 1978, 30 C.F.R O
56.14-1; the termination thereof; and the inspector's
statenment pertaining thereto.

2. The Respondent introduced the follow ng exhibits in
evi dence:

0-1, 0-2, and 0-3 are photographs pertaining to
Citation No. 368841, Novenmber 28, 1978, 30 C.F.R O
56. 14- 1.

0-4, 0-5, and 0-6 are photographs pertaining to



Citation No. 368847, Novenber 29, 1978, 30 CF.R O
56. 14-1.
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O7, 08, and O 9 are photographs pertaining to Ctation No.
368849, Novenber 29, 1978, 30 C.F.R [56.14-1.

O 10 contains three schematic drawi ngs pertaining to
Citation No. 368841, Novenmber 28, 1978, 30 C.F.R O
56. 14- 1.

O 11 contains three schematic drawi ngs pertaining to
Citation No. 368847, Novenmber 29, 1978, 30 C.F.R O
56. 14- 1.

O 12 contains three schematic drawi ngs pertaining to
Citation No. 368849, Novenmber 29, 1978, 30 C.F.R O
56. 14- 1.

I V. | ssues

Two basic issues are involved in this civil penalty
proceeding: (1) did a violation of the subject nmandatory safety
standards occur, and (2) what anmount should be assessed as a
penalty if a violation is found to have occurred? |In determ ning
t he amount of civil penalty that should be assessed for a
violation, the law requires that six factors be considered: (1)
hi story of previous violations; (2) appropriateness of the
penalty to the size of the operator's business, (3) whether the
operator was negligent; (4) effect of the penalty on the
operator's ability to continue in business; (5) gravity of the
violation; and (6) the operator's good faith in attenpting rapid
abat ement of the violation.

V. pinion and Fi ndi ngs of Fact
A Stipulations

1. The Basic Refractories Quarry is a "mne" within the
meani ng of the 1977 Mne Act (Tr. 4-5).

2. Jurisdiction rests in the Federal Mne Safety and Health
Revi ew Commi ssion with respect to Citation Nos. 368841, 368846,
368847, and 368849 (Tr. 4-5).

3. Jurisdiction rests in the Federal Mne Safety and Health
Revi ew Commi ssion with respect to the citations enconpassed by
the May 19, 1980, settlenent notion (Tr. 4-5).

4. The citations enconpassed by the March 20, 1980, notion
to dismss are within the jurisdiction of the Occupational Safety
and Health Administration (Tr. 4-5).

5. The size of the Basic Refractories Quarry was rated at
approxi mately 358,329 production man-hours in 1978 (Tr. 4-5).

6. As of Novenber 28 and 29, 1978, the Basic Refractories
Quarry had no history of previous violations under the 1977 M ne
Act. This was the first inspection of the facility conducted
pursuant to the 1977 Mne Act (Tr. 5).
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B. Respondent's Mtion to Dismss

The Respondent noved to dismiss the proceedi ng (FOOTNOTE 1) as
relates to Gitation Nos. 368841, 368846, 368847, and 368849 at
the close of the Petitioner's case-in-chief on the grounds that
the Petitioner had failed to establish a prima facie case as
relates to the four violations charged. The notion was taken
under advi senent to be ruled upon at the time of the witing of
t he deci sion based sol ely upon the evidence contained in the
record when the nmotion was nmade (Tr. 87-90).

Nei t her the Rules of Procedure of the Federal Mne Safety
and Heal th Revi ew Conmi ssion, nor the Admi nistrative Procedure
Act, nor the 1977 Mne Act set forth express standards governing
the disposition of notions to dismss at the cl ose of an opposing
party's case-in-chief. It is therefore appropriate to consult
the Federal Rules of Civil Procedure for guidance. 29 CF.R [
2700. 1(b) (1980).

Rul e 41(b) of the Federal Rules of Civil Procedure provides,
in part, as foll ows:

After the plaintiff, in an action tried by the court
wi thout a jury, has conpleted the presentation of his
evi dence, the defendant, w thout waiving his right to
of fer evidence in the event the notion is not granted,
may nove for a dism ssal on the ground that upon the
facts and the law the plaintiff has shown no right to
relief. The court as trier of the facts may then
determ ne them and render judgnent against the
plaintiff or may decline to render any judgnment unti
the close of all the evidence.

In ruling upon a Rule 41(b) notion to dismss, the trial
court is enmpowered to weigh the evidence, consider the |law, and
find for the defendant at the close of the plaintiff's
case-in-chief. 5 J. MOORE, FEDERAL PRACTI CE, 041.13[4] at pp
41-189 - 41-192 (1980). The trial court may grant the
defendant's notion when the plaintiff fails to present sufficient
evidence during its case-in-chief to satisfy its burden of proof.
See Brennan v. Sine, 495 F.2d 875 (10th Gr. 1974), Wods v.
North Anerican Rockwel| Corporation, 480 F.2d 644 (10th Gir.
1973); Pittston-Luzerne Corporation v. United States, 176 F
Supp. 641 (M D. Pa. 1959).
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Citation No. 368846 charges the Respondent with a violation of
mandat ory safety standard 30 C.F.R 0[056.11-1 in that it failed
to provide and maintain a safe nmeans of access to a designated
wor ki ng place at the Basic Refractories Quarry and Plant. The
evi dence contained in the record when the notion to dism ss was
made, insofar as material to the determ nation as to whether a
vi ol ati on occurred, consisted of a copy of the citation,
testimony provided by Federal mne inspector M chael Pappas, and
testimony provided by M. Arthur Jibilian, the Respondent's
safety director. Such evidence, particularly M. Jibilian's
testinmony, is considered sufficient to support the concl usion
that the Petitioner satisified its burden of proof during its
case-in-chief. Accordingly, the notion to dismss will be denied
as relates to Citation No. 368846.

Citation Nos. 368841, 368847, and 368849 charge the
Respondent with three viol ations of nandatory safety standard 30
C.F.R [56.14-1 in that three specified tail pulleys were
unguarded. The cited mandatory safety standard provides, in part,
that tail pulleys which nmay be contacted by persons, and which
may cause injury to persons, shall be guarded. (FOOTNOTE 2)

The evidence contained in the record when the notion to
di sm ss was made, insofar as material to the determination as to
whet her the violations occurred, consisted of copies of the three
citations, testinony provided by |Inspector Pappas, and testinony
provided by M. Jibilian. |In each instance, both the inspector's
testinmony and the statenents appearing on the face of the
citation maintained that no guards what soever were provided on
the three tail pulleys (Exhs. M1, M2, M3; Tr. 11, 14-16, 49
52, 55). The inspector's testinmony indicates that the three
citations were issued because of the exposure to pinch points
presented by the unguarded tail pulleys (Tr. 12, 15, 16, 52).

As relates to Citation No. 368841, (FOOTNOTE 3) M. Jibilian
testified that the cited tail pulley was |located in the No. 37
plant. He further testified that the tail pulley was guarded and
that, as a result of the guard, no one could be harnmed (Tr.

64- 65, 73-74).
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As relates to Citation No. 368847, (FOOINOTE 4) M. Jibilian testified
that the cited tail pulley was located in a tunnel in Building
36. Wlls abutted both the end and the west side of the tai
pul l ey preventing access fromthose directions (Tr. 70). A
wal kway al ong the east side of the conveyor belt was the sole
means of access to the tail pulley (Tr. 70). According to M.
Jibilian, a guard nmeasuring approximately 3 feet in length and 1
foot in width was present on the east side of the tail pulley.
The pinch point was | ocated at the bottom of the belt and was
"fairly" inaccessible (Tr. 75).

As relates to Citation No. 368849, (FOOINOTE 5) M. Jibilian
testified that the cited tail pulley was |located in the mll (Tr.
71-72). A wal kway was | ocated along the north side of the
conveyor (Tr. 72). According to M. Jibilian, the tail pulley was
guarded. One side of the tail pulley was against the wall and a
guard was present on the other side. The pinch point was | ocated
at the bottomof the tail pulley and was covered by the guard
(Tr. 76).

In view of the foregoing, it nust be concluded that the
evi dence adduced during the Petitioner's case-in-chief contains
patent contradictions as to whether guards were present on the
three cited tail pulleys. It nust be further concluded that such
contradictions preclude a finding that the Petitioner sustained
its burden of proof during its case-in-chief. The inspector's
testinmony throughout the Petitioner's case-in-chief clearly
i ndicated that his present recollection on this point had di nmed
wi th the passage of time, whereas M. Jibilian's recollection was
intact. M. Jibilian is considered the nore credible witness on
the issue as to whether guards were present.

It should be noted, however, that at one point the inspector
gave testinmony to the effect that in Novenber of 1978 it was his
practice to cite all guarding violations, including those for
i nadequat e guardi ng as opposed to a total absence of guards, by
using the descriptive term"no guards” (Tr. 79-80). This
testinmony, in view of the other evidence adduced during the
Petitioner's case-in-chief, is considered insufficient to support
a determ nation that any guards present may have been inadequate.
The conment was not made until after M. Jibilian testified that
guards were present. Additionally, Inspector Pappas was
initially quite evasive when cross-examned as to the
inplications of this statenent as relates to the three subject
guarding citations. But he ultimately reasserted his position
that no guards were present (Tr. 80-81).
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In view of the foregoing, the Respondent's notion to dismss at
the close of the Petitioner's case-in-chief will be granted as
relates to Gitation Nos. 368841, 368847, and 368849.

Even assuming for purposes of argunent that the Petitioner
successfully established i nadequate guarding during its
case-in-chief, the evidence adduced by the Respondent during its
case-in-chief was nore than adequate to successfully rebut it.
The evidence on the record taken as a whole will not support
findings that the guards present on the three cited tail pulleys
were insufficient to prevent contact with the pinch points.

The pinch point was | ocated at the bottomof the tail pulley
in each of the three instances cited by | nspector Pappas (Tr.
143-144). None of the three conveyors can operate in such a
fashion that the pinch points would be located at the top of the
pulley (Tr. 143-144, 147). Al nodifications nmade to abate the
citations were requested by Inspector Pappas (Tr. 144-145).

As relates to Citation No. 368841, adjusting the belt was
the only work that could be perfornmed at the tail pulley with the
belt in operation. No maintenance woul d have been perforned near
t he pinch point unless the nachine was turned off and the guards
were renmoved (Tr. 158-159, 165). |In order to achieve contact
with the pinch point with the existing guards in place, an
i ndi vi dual woul d have been required to lie on the floor and reach
up under the guard through a point where the hei ght between the
floor and the bottom of the guard ranged from4-7/8 inches to
7-1/4 inches (Exh. o0-2, Tr. 113, 179; Exh. 0-10). He would have
been required to reach beyond his elbow in order to achieve
contact with the pinch point (Tr. 113; Exh. 0-2). An individua
in the normal course of his work woul d never assume such a
position and reach up into the pinch point (Tr. 158-159).

The tail pulley was guarded on Novenber 29, 1978, by the
conveyor frane, expanded netal mesh guards, and sheet netal (Exh.
o-1, Tr. 93-94, 112, Nos. 1 2, and 3 on Exh. o0-10, Tr. 202-205;
see also Tr. 207-209). 1In order to abate the citation, the
Respondent suppl emented the existing guards by installing a guard
across the end of the tail pulley, by installing a guard across
the top of the tail pulley, and by installing guarding which
covered only rollers along the conveyor belt (conpare Exh. o-1
with Exhs. o0-2 and o-3, Tr. 103, 106-107, 119, 147-148; Nos. 4,
5, and 6 on Exh. 0-10, Tr. 202-205). However, none of the
actions taken to abate the citation di m ni shed any hazard of
contact with the tail pulley pinch point (Tr. 118-119).

As relates to Citation No. 368847, the cited tail pulley was
inarelatively isolated area where people did not travel during

the course of a day's work (Tr. 145). 1In fact, enpl oyees would
not pass the tail pulley because the end practically abutted the
wal |l (Tr. 71). 1t appears that enployees visited the area once a

week to performcleanup activities, and that such activities were
usual ly performed with a hose. An oiler was scheduled to visit
the area once every 1 or 2 weeks to adnminister lubrication. He
used an extension fitting to performthis task. It appears that



the lubrication
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poi nt was approximately 2 feet fromthe tail pulley (Tr. 70-71).
Additionally, it appears that belt tension adjustnments were nade
at the tail pulley (Tr. 181).

The best avail abl e evidence in the record indicates that an
i ndi vi dual woul d have been required to either lie prone on the
floor or assume an extrenely | ow kneeling position with his trunk
virtually parallel to the floor in order to reach up underneath
the guard and above the belt in an attenpt to achi eve cont act
with the pinch point. It should be noted that such action would
have been necessary to obtain exposure to the pinch point even
after the citation was abated (see Exhs. o0-4, o-5, Tr. 121-122,
124, 131, 229). There would have been no reason for a person to
attenpt such a feat during the normal course of his work. A man
wor ki ng around the tail pulley would not fall or kneel and
subsequently stretch his armup underneath the frane and into the
pi nch point.

The pinch point was guarded on Novenber 29, 1978, by a guard
installed on the east side of the tail pulley. El enments of the
conveyor franmework provided additional guarding (Tr. 122, 126,
131-132, 183-184, 187, 209-210, 217-219, Exhs. o0-4, o0-5, o0-11).
To abate the citation, the Respondent installed guards across the
top and the end of the tail pulley. The existing guard along the
east side of the tail pulley was replaced with a sonewhat | arger
one (Exhs. o0-4, o0-5, 0-6, o0-11; Tr. 209-210). The new guard
installed on the east side of the tail pulley extended
approxi mately as far downward as the old one. The best avail able
evidence in the record indicates that the guarding installed to
abate the citation allowed the sane access to the pinch point as
exi sted prior to Novenber 29, 1978 (Tr. 124, 126, 131, 209-210).

As relates to Citation No. 368849, the crusher operator
woul d, on occasion, use the wal kway on the north side to nmerely
wal k past the tail pulley (Tr. 72-73, 146). No mmi ntenance woul d
have been performed near the pinch point while the belt was in
operation (Tr. 165). A large nut passed through the frane at the
end of the tail pulley and was used to adjust belt tension (Tr.
165-166, 192, 195, 196, 199). It was not possible for a
mai nt enance man adjusting the belt tension to achi eve contact
with the pinch point (Tr. 165-166). In order to achi eve contact
with the pinch point, an enpl oyee woul d have been required to lie
on the floor and place his hand through an extrenely snal
opening at the bottom of the frame and reach upward (conpare Exh.
0o-7 with Exh. 0-9). An enployee, in the normal course of his
duties around the tail pulley, would never have perfornmed such a
feat (Tr. 157). Nor does it appear that an individual would have
fallen down, placed his armunder the frame and reached upward
(Tr. 157).

In order to abate the citation, the Respondent installed a
guard across the top of the tail pulley and across the end of the
tail pulley. The latter guard did not cover all of the tai
pul l ey. Rather, it extended only approximately one-fifth of the
di stance fromthe top of the conveyor frame to the floor (Exh.
0-12, Tr. 222-224, conpare Exh. o-7 with Exh. 0-8). The guard



along the north side of the tail pulley was replaced with a
smal | er guard.
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It should be noted that the replacenment did not extend as far
downward as did the previous guard (conpare Exh. O 7 with Exh.
O 8). The guarding installed to abate the citation did not
afford better protection as relates to the pinch point than the
guard present when the citation was issued.

The foregoi ng evidence rebuts any suggestion that the
guardi ng present when the citations were issued was i nadequate to
afford protection fromthe pinch points. It nust be presuned
that the M ne Safety and Heal th Adm nistration, acting through
| nspect or Pappas, considered the guards present when the
citations were term nated adequate to afford the requisite
protection fromthe tail pulley pinch points (Exhs. M1, p. 2,
M3, p. 2, M4, p. 2, Tr. 52). However, it is clear that the
guards installed to abate the citations afforded no better
protection as relates to the pinch points than did those present
when the citations were issued.

It appears that |nspector Pappas, in issuing the citations,
was notivated in part by his apparent belief that pinch points
were present at the top of the tail pulleys (see Tr. 50). Such
bel i ef would account for his recomendati on that guards be
installed across the tops and ends of the tail pulleys. This
belief was clearly erroneous because none of the three conveyors
can operate in such a fashion that pinch points wuld be forned
at the top of the pulleys (Tr. 143-144, 147).

The inspector al so gave testinony which indicated that
guards were required across the ends and tops of the tail pulleys
because it was "possible" that an individual could fall onto the
top of the noving belt at a tail pulley and be transported to
either a discharge chute or a crusher (Tr. 53). The inspector
further indicated that the height of the tail pulleys pronpted
this concern (Tr. 78). It is significant to note, however, that
the Petitioner has not argued this theory in its posthearing
menorandum Rather, the Petitioner styles the inspector's
testinmony as standing for the proposition that an enpl oyee
falling on the noving belt could sustain bruises and | acerations.
The Petitioner's characterization is erroneous because the
i nspector never testified to that effect. In fact, a person
falling on a stationary object could sustain bruises or
| acerations. There is no indication that falling atop the noving
belt could have produced such injuries as a result of contacting
nmovi ng machi ne parts. The inspector's testinony, when viewed as
a whole, indicates that the three citations were issued solely
because of the perceived exposure to pinch points.

Additionally, as noted above, one of the guards installed to
abate Citation No. 368841, i.e., one of the guards recommended by
I nspect or Pappas, covered only sone rollers along the conveyor
belt. It is clear, however, that the Respondent was not charged
with a violation of mandatory safety standard 30 C.F. R [156.11-1
insofar as belt rollers were concerned. The citation does not
mention belt rollers, and the inspector never nentioned exposed
rollers during his testinmony. Furthernore, the testinmony of M.
Jibilian reinforces the conclusion that the Respondent was not



cited for exposed rollers (Tr. 151-152). It is also significant
to note that the Petitioner does not argue in
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its posthearing menorandum that the exposed belt rollers forma
basis for the charge of violation. |In fact, exposed belt rollers
are never nentioned in the posthearing nmenorandum

In view of the foregoing, it would have to be concl uded t hat
t he evidence on the record as a whole is insufficient to prove
the occurrence of the violations charged in Citation Nos. 368841,
368847, and 368849.

C. Ctation No. 368846, Novenber 29, 1978, 30 C F.R [»O57.11-1
1. Cccurrence of Violation

Citation No. 368846 was issued by Federal mine inspector
M chael Pappas during the course of his Novenber 29, 1978,
i nspection at the Respondent's Basic Refractories Quarry and
Plant (Tr. 10, 13). The citation alleges a violation of
mandat ory safety standard 30 C F. R [56.11-1 in that "[a] safe
means of access was not provided to the east wal kway at the
Synons screens” (Exh. M2). The cited mandatory safety standard
requires that "[s]afe means of access shall be provided and
mai ntai ned to all working places.” The term "working place," as
used in Part 56 of Title 30 of the Code of Federal Regul ati ons,
means "any place in or about a mne where work is being
performed.” 30 C.F.R 056. 2.

The cited area was apparently | ocated at the east end of the
fourth floor in Building 36, also known as the mll or stone
plant (Tr. 57). The buil ding was undergoi ng renovation by an
i ndependent contractor when the citation was issued (Tr. 67). In
fact, the independent contractor's enpl oyees were perfornng
renovation work in the cited area when the citation was issued
(Tr. 13, 67).

The nature of the construction being perforned on the east
wal kway was the repl acenent of the beans and the floor plates
(Tr. 155). It appears that a substantial amount of material was
| ocated on the east wal kway when the citation was issued. This
mat eri al consisted of old pieces of beans, oxygen-acetyl ene
tanks, hoses, and other tools needed by the independent
contractor's enployees in the course of renoving the old,
deteriorated beans and in the course of installing the new beans
(Tr. 67).

The citation alleges that safe nmeans of access was not
provi ded and mai ntai ned for the Respondent’'s enpl oyees who woul d
performwork on the Synons screens. For the reasons set forth
below, I find that the violation has been established by a
pr eponder ance of the evidence.

M. Arthur Jibilian, the Respondent's safety director
mai nt ai ned at one point in his testinony that no enpl oyee
requiring access to the screens would use the east wal kway
because any adjustnents or other work woul d have been perforned
fromthe floor below (Tr. 69). However, he maintained at a | ater
point in his testinony that enployees occasionally work on the



east end of the Synmons screen, and that the east wal kway is the
sol e means of access to the east end of the Synons screen (Tr.
74).
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M. Antony Dantuono, the Respondent's mill foreman, testified
that he considered the east wal kway unnecessary for access to any
wor k area because the adjustnments to the Synons screen can be
made fromthe floor below (Tr. 156, 160-161). In this regard, he
testified, in effect, that he and the group | eader were the only
ones who perforned the adjustnents, that the two nen usually
performed the task together as a team and that he al ways mnade
the adjustnments fromthe floor below (Tr. 160-161). However, he
could not affirmatively testify that the group | eader does not
make t he adjustnents fromthe east wal kway (Tr. 161).

M. Dantuono's testinony is not considered persuasive
insofar as it maintains that no violation of mandatory safety
standard 30 C.F.R [56.11-1 occurred. M. Dantuono
affirmatively testified that the east wal kway is used to adjust
the different machines in the Synons screen (Tr. 156), and that
"we go back on this walkway * * * to adjust a 54 sand cone"
(Tr. 160).

In view of the foregoing, |I find that the east wal kway, at
the tine of the inspection, was naintained and used as a neans of
access for the Respondent's enpl oyees who periodically perforned
work on the Synmons screens, or nmade periodic adjustments to the
Synons screens. The fact that no work was being perfornmed at the
time of the inspection (Tr. 74-75), or that the east wal kway was
not a general traffic area (Tr. 68), do not constitute
affirmati ve defenses.

The fact that all work or adjustnents coul d have been
performed fromthe floor belowis not an affirmative defense to
the charge of violation on the facts presented herein. The
Conmi ssi on has expressly rejected the view that the standard's
mandate i s met when one safe nmeans of access to a working place
exi sts. The standard inposes an affirmative obligation on the
operator to nake each neans of access to a working place safe
unl ess, for exanple, there is no reasonable possibility that a
m ner would use the route as a neans of reaching or |leaving a
wor kpl ace. The Hanna M ni ng Conpany, 3 FMSHRC 2045, 2 BNA NMSHC
1433, 1981 CCH OSHD par. 25,672 (1981)

As noted previously, the cited east wal kway was part of an
active construction site on Novenber 29, 1978, and a substanti al
amount of material was present in the formof debris and tools.
In fact, M. Dantuono testified that it was customary for the
i ndependent contractor's enployees to allow the debris to remain
until the job was conpleted (Tr. 155-156). It can therefore be
inferred that the Respondent's enpl oyees who used the east
wal kway for access to the Synons screens were exposed to a
tripping or stunbling hazard. Accordingly, it is found that the
Respondent failed to provide and maintain safe neans of access to
the Synons screens for its enpl oyees.

The fact that the violative condition may have been caused
by the activities of an independent contractor is not an
affirmati ve defense. The Commi ssion has held that a mne
operator can be held responsible without fault for violations of



the 1977 M ne Act or the mandatory health and safety
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standards committed by i ndependent contractors perform ng work on
m ne property. Wen the subject citation was issued, the
Petitioner was pursuing a valid interimpolicy of citing nmne
operators for violations commtted by independent contractors.

a d Ben Coal Conpany, 1 FMSHRC 140, 1 BNA MSHC 2177, 1979 CCH
OSHD par. 23,969 (1979), aff'd., No. 79-2367 (D.C. Cr., filed
Decenmber 9, 1980).

In view of the foregoing, |I conclude that a violation of
mandat ory safety standard 30 C F. R [56.11-1 has been
est abl i shed by a preponderance of the evidence.

2. Gavity of the Violation

The record does not establish that individuals exposed to
the tripping or stunbling hazard faced potentially serious
injuries.

The record contains no reliable, probative, and substanti al
evidence as to the probability of the occurrence of the event
agai nst which the cited standard is directed, nor as to how
severe the injury resulting fromor contenplated by the
occurrence of the event could reasonably be expected to be. In
this regard, it is significant to note that the statenents
recorded under the "gravity" heading on the inspector's statenent
(Exh. M2, p. 3), are those of M. WIIliam Acuna, a Federal nine
i nspector-trai nee who acconpani ed | nspector Pappas during the
i nspection (Tr. 18, 41), and are not the recorded observations of
| nspect or Pappas. Additionally, M. Acuna's observati ons were not
recorded contenporaneously with the transaction or occurrence
observed by him Rather, he recorded his observations on the
i nspector's statenment in Decenber of 1978 or January of 1979 (Tr.
60) .

Ei ther M. Dantuono or the group | eader woul d have been
affected if the event against which the cited standard is
directed had occurred.

In view of the foregoing, |I find that the violation was
nonseri ous.

3. Negligence of the Operator

The evi dence presented clearly shows that the Respondent
denonstrated negligence in connection with its failure to provide
and maintain a safe neans of access to the Synons screens.

As noted previously, Building 36 was undergoi ng renovation
by an i ndependent contractor when the citation was issued. In
fact, the independent contractor's enpl oyees were perfornng
renovation work in the cited area when the citation was issued.
A substantial amount of material was present on the wal kway,
consi sting of old pieces of beanms, oxygen-acetyl ene tanks, hoses,
and ot her tools needed by the independent contractor's enpl oyees
in the course of their work. It can be inferred fromthe
testinmony of M. Dantuono, the mll foreman, that the condition



had existed for a substantial period of time (see Tr. 155-156).
The condition was sufficiently extensive and had existed for such
a substantial period of time that the Respondent knew or
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shoul d have known that the east wal kway was not a safe neans of
access to the Synons screens.

Yet the Respondent naintained and used the east wal kway as a
means of access to the Synons screens, in spite of its actual or
constructive know edge as to the unsafe condition. The nere fact
t hat adjustnents or other work could be perfornmed on the screens
fromthe floor bel ow does not absol ve the Respondent from
negligence. 1t should be noted that M. Jibilian maintained at
one point in his testinony that enpl oyees occasionally work on
the east end of the Synobns screens and that the east wal kway is
the sol e neans of access to such area (Tr. 74). (FOOINOTE 6)

Under the circunstances, the Respondent was under an
affirmative obligation to undertake effective neasures designed
to prevent its enployees fromusing the east wal kway as a neans
of access to the Synons screens while the unsafe condition
existed. Cearly, this obligation was not met.

In view of the foregoing, it is found that the Respondent
denonstrated a high degree of ordinary negligence in connection
with the violation.

4. ©Good Faith in Attenpting to Achieve Rapid Conpliance

The violation was abated within the tinme specified for
abatement (Exh. M2, p. 3; Tr. 41). Accordingly, it is found
that the Respondent denonstrated good faith in attenpting to
achi eve rapid conpliance.

D. Size of the Operator's Business

The parties stipulated that the size of the Basic
Refractories Quarry was rated at 358,329 production man-hours in
1978 (Tr. 4-5).

E. History of Previous Violations

The parties stipulated that as of Novenber 28 and 29, 1978,
the Basic Refractories Quarry had no history of previous
vi ol ati ons under the 1977 Mne Act (Tr. 5).

F. Effect of a Cvil Penalty on the Qperator's Ability to
Conti nue in Business.

No evi dence was presented establishing that the assessnent
of a civil penalty in this case will adversely affect the
Respondent's ability to remain



~2568

in business. In Hall Coal Company, 1 IBMA 175, 79 |.D. 668,
1971-1973 CCH OSHD par. 15,380 (1972), the Conmi ssion's
predecessor, the Interior Board of Mne Qperations Appeals, held
that evidence relating to whether a penalty will affect the
ability of the operator to remain in business is within the
operator's control, and therefore there is a presunption that the
operator will not be so affected. | find, therefore, that a
civil penalty otherw se properly assessed in this proceeding wll
not inpair the Respondent's ability to continue in business.

VI. Petitioner's March 20, 1980, Mdtion to D smss

On or around January 14, 1980, the Petitioner requested
advice fromits Arlington, Virginia, office as to whether the
MSHA/ OSHA | nt er agency Agreenent, see 44 Fed. Reg. 22827 (Apri
17, 1979), and an August 3, 1979, interpretive nenorandum i ssued
by the Administrator for Metal and Nonnetal M ne Safety and
Health, transferred all aspects of the Respondent's operation
other than the quarry, to OSHA. As a result of this inquiry, the
Petitioner filed a notion and supporting nenorandum on March 20,
1980, praying for the vacation and dism ssal of the foll ow ng
citations:

Citation No. Dat e 30 C.F.R Standard
368863 11/ 30/ 78 56. 14-1
368877 11/ 30/ 78 56.11-2
368885 12/ 06/ 78 56. 14-1
368886 12/ 06/ 78 56. 14-1
368888 12/ 06/ 78 56. 14-1
368889 12/ 06/ 78 56. 14-1

The menorandum in support of the nmotion to dismss states,
in part, as foll ows:

Petitioner has filed proposals for assessnent of
penalty alleging violation of regul ati ons promul gat ed
pursuant to the Federal M ne Safety and Health Act of
1977. In the course of its enforcenent activities, the
M ne Safety and Health Admi nistration entered into an

i nteragency jurisdictional agreement with the
Cccupational Safety and Health Adm nistration
Interpretation and application of this agreenment has
proved difficult especially with respect to
refractories |ocated on mne property. A
reinterpretation of the application of the agreenent to
t he Respondent's Quarry and Pl ant necessitates

di sm ssal and vacation of the follow ng citations:
368863, 368877, 368885, 368886, 368888, 368889.
Dismissal is consistent with the attached nmenorandum

Attached thereto is a copy of a February 28, 1980,
menor andum from Donald R Tindal, Counsel for Ceneral Lega
Advice, Mne Safety and Health, to Associate Regional Solicitor
WIlliam$S. Kl oepfer, concerning the proceedings in Secretary of
Labor v. Basic Refractories, Docket Nos. VINC 79-199-PM
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LAKE 79-32-M LAKE 79-40-M LAKE 79-140-M and LAKE 79-203-M
Thi s menorandum states, in part, as follows:

Your menorandum of January 14, 1980, addressed to Roy

Bernard, Deputy Administrator, Metal and Nonnetal M ne

Safety and Heal th, concerning the above-capti oned

matter was referred to this office for reply. You

request advice as to whether the MSHA/ OSHA | nt er agency
Agreenent (33 FR 22827, April 17, 1979) and an

i nterpretative nenorandum of August 3, 1979, issued by

the Adm nistrator, Metal and Nonnetal M ne Safety and

Health, ( FOOINOTE 7) transfer jurisdiction over all aspects of
Basi ¢ Refractories, other than the quarry, to OSHA

The MSHA/ OSHA agreenent provides that OSHA will have
jurisdiction over "refractory plants.” Agreement, [
B. 6. b. In the appendix to the agreement, it is
accordingly stated that MSHA authority ends and OSHA
authority begins with respect to refractory plants
"after arrival of raw materials at the plant
stockpile."” The August 3, 1979, nenorandumto the
District Managers from Thomas J. Shepich, Adm nistrator
for Metal and Nonnetal M ne Safety and Heal th,

el aborating on the agreenent, states that an operation
which is a free-standing mll engaging in mlling and
mlling-related operations only, and which in the past
has been inspected solely by MESA or MSHA remains
subject to MSHA jurisdiction. On the other hand,
refractory plants, i.e., operations involving mlling
and the manufacturing of bricks, clay pipe or other
forns of finished refractories where there is a joint
MSHA/ OSHA presence, are now subject to OSHA
jurisdiction.
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As is reflected in the MSHA/ OSHA agreement and M. Shepich's
menor andum the purpose of making the jurisdictiona

determ nati on concerning refractory plants (and ot her types of
operations covered by the agreenent) is to elimnate dua
jurisdiction "at one physical establishnment,” by naking a
"conveni ence of admi nistration” determ nation as provided at
section 3(h)(1) of the Mne Act (30 U S.C. 802(h)(1)). Hence,
where both mlling and manufacturing take place at one
identifiable establishment, OSHA is to assune jurisdiction.
However, where a reasonabl e physical or practical separation can
be made between associ ated establishnents, for exanple, between a
mne and a mll which has traditionally been inspected by MSHA
and an associated facility such as a refractory nmanufacturing

pl ant, which has been inspected, or subject to inspection, by
MSHA and OSHA, no "conveni ence of adm nistration” determ nation
need be made under section 3(h)(1) for the former facility, since
at that establishnent, there is no dual jurisdiction

As we understand it, the Basic Refractories operation

i nvol ved here includes a refractory manufacturing
operation, which in turn includes both mlling and
manuf acturing, and a quarry which is clearly a "m ne"
under MSHA jurisdiction. According to the flow chart
provi ded as an attachnment to your January 14

menor andum the stone fromthe quarry is transported
first to a crushing plant (plant 35) and then to a
sizing plant (plant 36) and an AG stone plant (plant
37), prior to entering the storage silos. Sone of the
stone fromplant 36 goes to the AG stone plant or
directly to railroad cars and does not enter the
storage silos. The use to which this stone is put is
not indicated, but it apparently does not enter the
refractory manufacturing operation. Stone is then
transported as needed fromthe storage silos to various
kil ns and other plants (plants 51, 53, 54), where it is
prepared for use as the raw material in the refractory
plants (plants 60, 61, 72). The products of the
refractory plants are then shipped by truck and rail to
t he users of the products.
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Under the terns of the Mne Act and the MSHA/ OSHA agreenent, it
is clear that the quarry should remain under MSHA jurisdiction
It is also clear that the shaped refractory and speci al
refractory plants are engaged i n nmanufacturing of "finished
refractories” and are, therefore, under OSHA jurisdiction. The
guestion to be determ ned under the "conveni ence of
adm ni stration” provision of section 3(h)(1) and the NMSHA/ OSHA
agreement is whether all or part of the renai nder of the Basic
Refractories facility can reasonably be regarded as an integra
part of the refractories manufacturing plants and therefore, as
part of a single "physical establishnent” under OSHA
jurisdiction; or whether sonme reasonabl e physical separation can
be made in order to preserve MSHA jurisdiction over all or part
of the remainder of the facilities.

Based on an examination of the flow chart attached to
your nenorandum and di scussi ons with MSHA personnel, it
is our viewthat the point in the process at Basic
Refractories where the stone enters the storage silos
is the point at which MSHA and OSHA jurisdiction
separates. It is at this point where the raw materi al
(stone) can be said to "arrive at the plant stockpile,"”
per the MSHA/ OSHA agreenent. Agreenent Appendi x A

The operations taking place before the arrival of the
stone at the storage silo, i.e., quarrying, crushing
(plant 35), sizing (plant 36) and the AG stone pl ant
operation (plant 37) are classical mning and mlling
operations, and could very well take place even if the
facility were solely a quarry and not associated with a
refractory plant. Thus, drawing the line for purposes
of jurisdiction at the storage silos is consistent with
t he MSHA/ OSHA agreenent and is reasonable fromthe
standpoint of a traditional view of mning and mlling
operations.

Accordingly, any MSHA citations or orders against Basic
Refractories for violations relating to the quarry, the
crushing plant (plant 35), the sizing plant (plant 36),
or the AG stone plant (plant 37) should remai n under
MSHA juri sdicti on.

The ot her outstanding citations should be vacat ed.

Al t hough these citations were validly issued, since
they arose prior to the execution of the MSHA/ OSHA
agreement, and could legally support the inposition of
a penalty if they are established, our position is that
because jurisdiction has been transferred to OSHA, no
useful purpose woul d be served by continuing to process
the case to its concl usion

In view of the foregoing, the Petitioner's March 20, 1980,
motion to dismss will be granted.
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VII. Petitioner's May 19, 1980, Mdtion Requesting Approval of
Sett | enent

On May 19, 1980, the Petitioner filed a notion requesting
approval of settlement and di sm ssal of the proceeding, and al so
filed a nmenorandum in support thereof, enconpassing three of the
citations at issue in this case.

Information as to the six statutory criteria contained in
section 110 of the Act has been submitted. This information has
provided a full disclosure of the nature of the settlenent and
the basis for the original determ nation. Thus, the parties have
conmplied with the intent of the law that settlenment be a matter
of public record.

The proposed settlenent is identified as follows:

30 CF.R
Citation No. Dat e St andar d Assessnent Sett| ement
368848 11/ 29/ 78 56.14-1 $ 84 $ 84
368851 11/ 29/ 78 56. 14-1 66 66
368854 11/ 29/ 78 56. 14-1 66 66
Total s: $216 $216

The Petitioner advances the follow ng reasons in support of
t he proposed settl enent:

The Respondent has agreed to pay the full anpunts of
the penalties proposed by the Ofice of Assessnents for
the [three] citations |isted above. In support of the
settlenent, the Petitioner attaches the results of
initial review, the proposed assessnment, copies of the
citations, term nations, and inspectors' statenents
conpil ed in docunentation of the citations at issue.

The size of Respondent's Quarry and Plant is 358,329
man hours per year. The size of the operator is 911588
man hours per year. The operator enploys 230 surface
m ners and no underground miners. The mne accrued a
total of 48 assessed violations and 21 paid violations
during the period Novenber 31, 1976, through Novenber
30, 1978. (FOOTNOTE 8)
The reasons gi ven above by counsel for the Petitioner for
t he proposed settl enent have been reviewed in conjunction wth
the informati on submtted
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as to the six statutory criteria contained in section 110 of the
Act. After according this informati on due consideration, it has
been found to support the proposed settlenent. It therefore
appears that a disposition approving the settlement wll
adequately protect the public interest.

VIIl. Conclusions of Law

1. The Admi nistrative Law Judge has jurisdiction over the
subject matter of, and the parties to, this proceedi ng.

2. Basic Refractories and its Basic Refractories Quarry and
Pl ant were subject to the provisions of the 1977 Mne Act at al
tinmes relevant to the issuance of the citations involved in this
pr oceedi ng.

3. Federal mne inspector Mchael Pappas was a duly
aut hori zed representative of the Secretary of Labor at all tines
rel evant to this proceedi ng.

4. The Respondent's notion to dismss at the close of the
Petitioner's case-in-chief will be granted in part and denied in
part for the reasons set forth previously in this decision

5. The Petitioner failed to prove the violations charged in
Citation Nos. 368841, 368847, and 368849.

6. The violation charged in Citation No. 368846 is found to
have occurred as all eged.

7. Al of the conclusions of law set forth in Part V,
supra, are reaffirmed and incorporated herein.

I X.  Proposed Findings of Fact and Concl usi ons of Law

The Respondent filed a trial brief during the hearing on
Novermber 14, 1980. The Respondent filed a posthearing brief and
proposed findings of fact and conclusions of |aw on April 27,
1981. The Petitioner filed a posthearing nenorandum on May 4,
1981. Such subm ssions, insofar as they can be considered to
have cont ai ned proposed findings of fact and concl usions of |aw
have been considered fully, and except to the extent that such
findi ngs and concl usi ons have been expressly or inpliedly
affirmed in this decision, they are rejected on the grounds that
they are, in whole or in part, contrary to the facts and | aw or
because they are inmaterial to the decision in this case.

X.  Penalties Assessed
Upon consideration of the entire record in this case and the

foregoing findings of fact and conclusions of law, | find that
t he assessnment of penalties is warranted as foll ows:
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30 CFR
Citation No. Dat e St andard Penal ty

368846 11/ 29/ 78 56. 11-1 $125
368848 11/ 29/ 78 56.14-1 84 (settlenent)
368851 11/ 29/ 78 56.14-1 66 (settlenent)
368854 11/29/78 56.14-1 66 (settlenent)

Tot al : $341

ORDER

Accordingly, IT IS ORDERED that the Respondent's notion to
dismss at the close of the Petitioner's case-in-chief be, and
hereby is, DENIED as relates to Citation No. 368846.

IT 1S FURTHER ORDERED t hat the Respondent's notion to

dism ss at the close of the Petitioner's case-in-chief be, and
hereby is, GRANTED as relates to G tation Nos. 368841, 368847,
and 368849; that such citations be, and hereby are, VACATED; and
that the petition for assessment of civil penalty be, and hereby
is, DOSMSSED as relates to such citations. 1In the alternative,
vacation and dismissal IS ORDERED as relates to such citations
because the Petitioner failed to prove the violations charged by
a preponderance of the evidence on the record as a whole.

IT 1S FURTHER ORDERED that the settlenment outlined in the
Petitioner's May 19, 1980, notion requesting approval of
settl enent be, and hereby is, APPROVED.

IT 1S FURTHER ORDERED that the Petitioner's March 20, 1980,
nmotion to disnmss be, and hereby is, GRANTED; that Citation Nos.
368863, 368877, 368885, 368886, 368888, and 368889 be, and hereby
are, VACATED; and that the petition for assessnent of civil
penalty be, and hereby is, DI SM SSED as relates to such
citations.

I T 1S FURTHER ORDERED t hat the Respondent pay civil
penal ties totaling $341, as set forth in Part X, supra, within 30
days of the date of this decision.

John F. Cook

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 The Respondent used inaccurate term nol ogy when it noved

for what it termed a "directed verdict" at the close of the
Petitioner's case-in-chief. Proceedings before Adm nistrative
Law Judges of the Federal M ne Safety and Heal th Revi ew
Conmi ssion are tried without juries. The Adm nistrative Law
Judge is the trier of fact. Therefore, the Respondent's notion
has been treated as a notion to disnmiss at the close of the
Petitioner's case-in-chief for failure to sustain its burden of
proof. See Janes v. Du Breuil, 500 F.2d 155, 156 n. 2 (5th Cr.
1974), Martin v. E. I. du Pont De Nenours & Conpany, Inc., 281



F.2d 801, 802 n. 1 (3rd Gir. 1960); 5 J. MOORE, FEDERAL PRACTI CE,
041.13[1] at p. 41-177 (1980)

~FOOTNOTE_TWOD
2 Mandatory safety standard 30 C.F. R [56.14-1 provides as
fol | ows:

"Cears; sprockets; chains, drive, head, tail and takeup
pul | eys; flywheels; couplings; shafts; sawblades; fan inlets; and
sim |l ar exposed noving nmachi ne parts which may be contacted by
persons, and which may cause injury to persons, shall be
guarded. "

~FOOTNOTE_THREE

3 Federal mne inspector M chael Pappas issued Citation No.
368841 during the course of his Novenber 28, 1978, inspection of
t he Respondent's Basic Refractories Quarry and Plant (Tr. 11).
The citation alleges a violation of mandatory safety standard 30
C.F.R [56.14-1 in that "[a] guard was not provided on the tai
pul l ey of the stock out belt under the filter" (Exh. M1, p. 1).

~FOOTNOTE_FQUR

4 Federal M ne inspector M chael Pappas issued Citation No.
368847 during the course of his Novenber 29, 1978, inspection of
t he Respondent's Basic Refractories Quarry and Plant (Tr. 14-15).
The citation alleges a violation of mandatory safety standard 30
C.F.R [56.14-1 in that "[a] guard was not provided on the tai
pul l ey of No. 7 conveyor belt" (Exh. M3, p. 1).

~FOOTNOTE_FI VE

5 Federal mne inspector M chael Pappas issued Citation No.
368849 during the course of his Novenber 29, 1978, inspection of
the Respondent's Basic Refractories Quarry and Plant (Tr. 16).
The citation alleges a violation of mandatory safety standard 30
C.F.R [56.14-1 in that "[a] guard was not provided on the tai
pul l ey of the No. 5 recrush belt" (Exh. M4, p. 1).

~FOOTNOTE_SI X

6 Whether or not the east wal kway is the sole neans of
access to the east end of the Synons screens is not the
controlling consideration. The controlling consideration is that
t he Respondent mmi ntai ned and used the east wal kway as a neans of
access to the Synons screens with actual or constructive
know edge that such neans of access was unsafe.

~FOOTNOTE_SEVEN

7 The August 3, 1979, nenorandum from Thomas J. Shepich
Admi ni strator for Metal and Nonnmetal M ne Safety and Health, for
MSHA di strict managers concerni ng MSHA juri sdiction over
refractory mlls states, in part, as follows:

"As you know, the NMSHA/ OSHA I nteragency Agreenent
provi des that OSHA shall have jurisdiction over "brick, clay pipe
and refractory plants' (Section B.6.b.). The effect of this
clause is to grant to OSHA jurisdiction over plants which include
a manufacturing process resulting in a product such as bricks,
clay pipe, insulators or other finished forns of refractories.



In these operations, both mlling and manufacturing occur and
there has been a joint MSHA/ OSHA presence at one physica
establ i shnent .

"Section 3(h)(1) of the Mne Act states that "[i]n
maki ng a determi nati on of what constitutes mneral mlling for
purposes of this Act, the Secretary shall give due consideration
to the conveni ence of adm nistration resulting fromthe
del egation to one Assistant Secretary of all authority with
respect to the health and safety of m ners enployed at one
physi cal establishnent.' It was this type of dual jurisdiction
that the provision was designed to correct. Therefore, in
operations involving mlling and the manufacturing of bricks,
clay pipe or finished refractories, where there is a joint
MSHA/ OSHA presence, jurisdiction has been del egated to OSHA under
t he I nteragency Agreenent.

"The provision quoted above should not be applied to
mlling operations where there is no manufacturing process and
OSHA presence. Therefore, a "refractory plant,' which is a
free-standing mll engaged in mlling and mlling-rel ated
operations only and which has been inspected in the past solely
by MESA or MSHA, renmins subject to MSHA jurisdiction and has not
been transferred to OSHA's jurisdiction.'

A copy of the August 3, 1979, nmenorandum was attached
to a request for adm ssions filed by the Respondent on January 2,
1980.

~FOOTNOTE_EI GHT

8 The violations charged in these three citations all egedly
occurred on Novenber 29, 1978. As noted in Part V (E), supra,
the parties stipulated at the hearing that as of Novenber 28 and
29, 1978, the Basic Refractories Quarry had no history of
previ ous violations under the 1977 Mne Act (Tr. 5). In view of
the stipulation, it nmust be concluded that the Respondent has no
hi story of previous violations cognizable in connection with
these three citations.



