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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 81-45-M
PETI TI ONER A.O No. 11-00791- 050091
V.

M nerva Mne No. 1
| NVERNESS M NI NG COVPANY,
RESPONDENT

DECI SI ON AND ORDER

The parties nove for approval of a settlenent of a non-fatal
roof fall accident case alleging a violation of 30 C.F.R
57.3-22. This requires that mners exam ne and test the back
face, and rib of their working places at the begi nning of each
shift and frequently thereafter and that | oose shal e be taken
down or adequately supported before any other work is done.

The acci dent investigation established that at the begi nning
and throughout the shift the mners and their supervisor were at
all times aware of the fact that there was questionable shal e at
the back of the drift, but that due to the pressure to catch up
wi th production the mners and their supervisor decided to take a
chance that it could be worked without testing. That this was in
accord with the policy of top nanagenment was established by the
angry reaction of the plant manager, John Kerns, and the
superintendent, Bill Hobbs, to the inspector's decision to issue
the citation. It is just this "take a chance" attitude toward
safety that |l eads to so nmany fatal and disabling accidents.

Every neophyte in the mnes knows the rule that every tine a

m ner enters a new work area he should nake a vi sual and

vi bration test before starting work. Here experienced niners
were encouraged to ignore sound safety practices because the top
managenment of a new operation was pushing for production

Top managenent's attitude alone justified the penalty of
$2500 originally proposed. Because of the effort made to nuddy
the waters, MSHA proposed a settlenent of $1,000 or 40% of the
anount initially proposed. The trial judge rejected this and
suggested $1500. This proposal was accepted by counsel for the
operator on Cctober 31, 1981
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Based on an i ndependent eval uation and de novo review of the
circunstances, | reluctantly conclude that paynent of the reduced
penalty can be justified only on the ground that this is a new
operation and this was the first violation of the standard cited.
Nevertheless, it is ny opinion that this operation bears close
scrutiny and that unless top managenent's attitude changes
serious violations will continue to occur. | wll expect that
the next tine around the Solicitor will recognize that m ners who
are induced to contradict their contenporaneous statenents are
still reliable witnesses of what actually transpired and that
little weight is to be accorded sel f-serving afterthought
statenments elicited under pressure fromthe operator

Accordingly, it is ORDERED that the notion to approve
settl enent, as anended, be, and hereby is, GRANTED. It is
FURTHER ORDERED t hat the operator pay the penalty agreed upon
$1500, on or before Friday, Novenmber 27, 1981, and that subject
to paynent the captioned matter be D SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge



