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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 79-31
PETI TI ONER A. O No. 46-01478-03014
V.

Sewell UG No. 1 Mne
SEVELL COAL COVPANY,
RESPONDENT

DECI SI ON AND ORDER

Pursuant to the order of remand, the trial judge issued an
order to show cause which afforded the parties an opportunity to
be heard on the issue of the availability of the defense of
"dimnution of safety"” or "greater hazard" in an enforcenent
proceedi ng. As the Conm ssion's decision pointed out, in this
case, unlike Penn Allegh Coal Conpany, 3 FMSHRC 1392 (1981), the
operator (1) filed a petition for waiver of the canopy
requi renent prior to issuance of the notice of violation, (2) the
petition was granted before the enforcenent proceedi ng was
adj udi cated, and (3) at the tine the first notion to approve
settlenent was submitted notice of the finality of the waiver of
t he canopy requirenent for the equi pment in question had been
published in the Federal Register. It had, therefore, the force
and effect of |aw

Despite this, counsel for the Secretary contends that
because the operator has waived its rights by twice agreeing to
pay a token penalty, the trial judge and the Conm ssion nust
ignore the inportance of the issue raised by the remand. Counse
al so asks that the Conmm ssion ignore the fact that the operator
in response to the show cause order, has withdrawn its settl enment
proposal and now prays the matter be di sm ssed.

The citation to P & P Coal Co., 6 IBVA 86 (1976), is
i napposite. This is not, as counsel suggests, a default
proceeding in which the trial judge has, on his own notion
raised an affirmati ve defense never established in the record.
It is rather a case for application of the Conmi ssion's rule that
the trial judge has "inherent authority to question whether, as a
matter of law, a case before himpresents a cause of action.”
O ga Coal Co., 2 FMSHRC 2769 (1980). This, in turn, depends on
whet her, as a matter of |aw, the defense of "dimnution of
safety” is available to the operator in this case. |ndeed, the
case was remanded for the express purpose of permitting the trial
judge to make this determ nation
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My conclusion is that the defense is avail abl e and has been
established. Therefore, MSHA' s notion to approve settlenent nust
be denied and the matter di sm ssed.

MSHA' s arguments agai nst such a disposition are w thout

merit. Contrary to the Secretary's contention, | have not
attenpted to overrule the Adnm nistrator's decision with respect
to the Galis 300 roof bolter. | have nerely concl uded that

evidence in this record, which was not before the

Admi ni strator, (FOOTNOTE. 1) established that, independent of the
Admi ni strator's decision, sufficient practical technol ogy did not
exi st on the date of the alleged violation to warrant inposition
of an obligation to install canopies in either a 48 inch or 50

i nch m ni ng hei ght.

In regard to the Joy 16SC shuttle car, the claimby NMSHA
that the Adm nistrator's decision was not predicated on a finding
that use of canopies on the shuttle cars dinmnished the safety of
the mners is clearly erroneous. As the operator's response
points out, at no tine did the operator propose an alternate
met hod of conpliance. Instead what was sought was a total waiver
of the requirenent on the ground that conpliance was
technol ogi cal Iy i npossi bl e wi thout di m nishing the safety of the
mners. 30 U S.C [0861(c) (1970); 0O811(c) (1977). MSHA's
afterthought argunent is a thinly disguised effort to evade the
est oppel inposed by the Adm nistrator's decision on maintenance
of the enforcenent proceeding.

Nor does the fact that the operator installed a canopy in a
43 inch clearance establish that its use did not dimnish the
safety of the miners. One of the great failings of the canopy
programis MSHA' s cal lous indifference to whether or not the
requi renent for installation of canopies is conpatible with the
safety of the miners who nust use them The canopy standard has
been repeatedly criticized by both mners and operators for
creating in nmediumand | ow coal nore hazardous conditions than it
cures. It is this type of irresponsible enforcenment that |eads
both m ners and coal operators to contend that MSHA' s canopy
standard is an arbitrary and dangerous exercise of regulatory
power .

Finally, I find counsel's attenpt to redact or to expunge
unilaterally and ex parte the record of the representati ons nade
by the parties in support of their original notion as feckless
and irresponsi bl e at best and reprehensible at worst. Those
representations and stipulations were highly material to the
initial disposition made of this matter. Furthernore, they were
relied upon and quoted fromat |ength by the Conm ssion. As the
attached affidavit by ny clerk shows, at no tine did she tell M.
Kramer to file a new notion for settlenment that woul d "supersede
and replace M. Street's previously filed notion.™
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Consequently, for the reasons set forth in this decision and in
nmy show cause order of Septenber 30, 1981, as appended hereto and
i ncorporated herein, | conclude the defense of dimnution of
safety or greater hazard is a bar to this enforcenment proceeding.
Accordingly, it is ORDERED that the pending notion to approve
settl enent be, and hereby is DEN ED and the captioned matter
DI SM SSED wi t h prej udi ce.

Joseph B. Kennedy

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

Such as, the parties' representation as to the

experimental nature of canopy technology in January 1976; the
injuries to mners performng tramr ng operati ons with canopi es;
and the fact that the notice was nodified a nonth after its
i ssuance to show the m ni mum m ni ng hei ght on the section at the
time of the alleged violation was 5 inches | ess than stated.



