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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. YORK 81-23-M
PETI TI ONER A/ O No. 17-00493-05001 EJ6
V.

Beckler Pit & M1
Rl CHARD A. DOUGLASS & SONS
RESPONDENT

DECI SI ON

Appear ances: David L. Baskin, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, Boston, Mssachusetts, for the Petitioner
David W Austin, Esg., Runford, Muine, for the Respondent

Bef or e: Judge Cook
I. Procedural Background

On January 16, 1981, the M ne Safety and Heal th
Admi ni stration (Petitioner) filed a proposal for assessnent of
civil penalties in the above-captioned proceedi ng pursuant to
section 110(a) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C 0801 et seq. (Supp. Il 1979) (1977 Mne Act). The
proposal alleges 11 violations of provisions of the Code of
Federal Regul ations. On February 4, 1981, an answer was filed by
Ri chard A Dougl ass & Sons (Respondent). A hearing was held on
Sept ember 24, 1981, in Augusta, Maine, with representatives of
both parties present and participating.

I1. Proposed Settl enment
During the course of the hearing, both parties proposed a

settlenent. The anmount of the original proposed assessnent is
identified as foll ows:

Citation No. Dat e 30 C.F.R Standard Assessnent
00200203 07/ 01/ 80 56.14-1 $ 52
00200204 07/ 01/ 80 56. 14-1 52
00200205 07/ 01/ 80 56. 14-3 44

00200206 07/01/ 80 56.14-1 44
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00200207
00200208
00200209
00200210
00200211
00200212
00200213

The proposed settl enent

Vacate Order Nos.

07/01/ 80
07/01/ 80
07/01/ 80
07/01/ 80
07/01/ 80
07/01/ 80
07/01/ 80

00200204
00200207
00200210

56.
56.
56.
56.
56.
56.
56.

Tot al

- $52
52
52

14-1 52
9-7 34
9-7 34
14-1 52
14-1 34
14-1 34
14-1 34
proposed assessnent: $466

is identified as foll ows:

Anount proposed to be paid in settlenent - $300.

In support of the proposed settlenent, the parties stated as
follows at the hearing:

JUDGE COCXK:

many st ages,

MR, BASKI N:

VWat is the status now? There have been
that this settlenent

di scussi on has been goi ng through, but what is your
present status?

Vel

apparently,

counsel for

t he Respondent cont acted

me--1 believe it was the day before yesterday--your

Honor, and said that

his client was willing to settle

the case for a | ower anount of noney, and we reached an
agreenent between ourselves of $300, and the origina
penal ty assessnent

is $466.
our $300 settlenment for

the Co

W would like to submt

urt's consideration. It

is certainly the Secretary's belief that settlenent at
anount is consistent with the purposes of
the Act and there is every reason why it ought to be

this | oner

appr oved.

desires, your

| can get
Honor .

nore specific, if the Court

now, could you specify particularly

as to each of these charges what particul ar anount you

We haven't agreed on specific anounts,

JUDGE COOK: Wl |,
had agreed upon.
MR BASKI N:

your Honor. What |

poi nt out sonmething to you, if
is one of the justifications for settlenent, although

M. Dougl ass--the fact that M

operator and doesn't
al so a definite factor

woul d I'ike to do, your Honor, is

| coul d. I think this

. Douglass is a small

have a great deal of cash flowis
in this case
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I would like to point out to the Court that we have Citations in
this case whose nunbers are all 2000, 002, 0020, and then they go
three, four, five, six, seven, eight, nine, ten, eleven, twelve,
and thirteen, so |l amgoing to just refer to the last two digit
nunbers for conveni ence, your Honor

JUDGE COCOK:  Yes.

MR BASKIN. W have Citations No. 4 and 11, your

Honor, that both pertain to an area on the one and a
hal f inch filmconveyor. Now, 4 and 11, 4 pertains to

t he unguarded tail pulley, and 11 pertains to unguarded
return idlers, and in the way the small crushing unit
wor ks, these areas are very close together, from2 to 4
feet. It is what you would say, it is in the sanme

pl ace. There was |ack of guarding in the sane pl ace,
but two unguarded pi nchpoints.

The point is that we have an area that is pretty much
the sane. The sane thing is true with Ctations 7 and
12, your Honor; they have one unguarded tail pulley on
a conveyor under a screen, a crushing screen, and you
have the same unguarded idlers in that area. Again, it
is very close together.

Wth Gtations 10 and 13, your Honor, you have an
unguarded tail pulley on a return conveyor. You have
an unguarded return idler on the sane return conveyor.
I would like to nake the Court aware of an MSHA

menor andum t hat was dated Cctober 3, 1979, and it is
from Thomas Shepard [sic], who [was] then the
Admi ni strator for netal and nonnetal mine safety and
heal th; the subject was Citations and orders citing
mul tiple viol ations.

The third paragraph of that he says that where there is
multiple violations, the sanme standard we are tal king
about, here 29 CFR [56. 14-1], standards which were
observed in violation involving the sane pi ece of

equi prent or the sanme area of the mne should, and
enphasi ze the should and it is a discretionary thing,
but we are willing to put it into effect in this case,
shoul d be treated as one violation and one citation
shoul d be i ssued.

VWhat | am saying here is that we got six citations that
could easily be treated as three citations. W would
be very happy to anend the Conpl aint that way.

Now, | want to point out to the Court, for instance,
that for Gtation 4, we have a $52 assessnent.

Ctation 11
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we have $34. For Citation 7, we have $52. assessnment, and for
Citation 12, $34. For Ctation 10, $52. For Ctation 2, $52.
For Citation 13, $34. |In each case we woul d conbine the
Ctations, we would nodify it, and wi pe out the $52 citation. So
we wi pe out the 3 $52 citations with a reduction in the penalty
of $156 down to $310. Then quite frankly, to round it off, take
into consideration M. Douglass not to great financial strength,
we sinmply want to cut down the other $10 to the $300, which his
counsel has agreed to pay. W think that the reasons for
nodi fying the citations are, one, that we have the discretion to

do it; secondly, the man is just not super wealthy, |ike Peabody
Coal Co. So, | would appreciate it if the Court would consider
the agreenent in that context. | would |like to state that we

have agreed, counsel and | have agreed, that he pay in
installments. There is a $300 penalty to be paid in $100 every
nonth for three nonths. This conpany shoul dn't have to pay $300
in one nonth. | don't know, but it would put a dent in his
personal finances. There is no reason to make it all at once.

JUDGE COOK:  Now, M. Austin, what is your position on
this?

MR, AUSTIN:. Thank you. M position is the sane as ny
coll eagues. It is sonething that we have agreed to
after discussing it, and we were in hopes of reaching
an agreenent and presentation to the Court, and I would
concur with what he recommends.

JUDGE COOK:  Very well. Now, before we conclude it
then, M. Baskin, how did you want to handle the matter
t hat you suggested of maki ng some notion concerni ng
three of the charges? How did you want to handl e that?

MR BASKIN: Well, to put it in perspective, | would
nmove, your Honor, that Citation No. 4 be vacated and
that G tation No. 11 be nodified to refer to | ack of
guarding not only at the return idler, but at the tai
pull ey on the one and a half in conveyor belt. Wth
respect to Citation Nos. 7 and 12, | would nove for
vacating on Citation No. 7 and nodification of Gtation
No. 12 to state there was |ack of guarding not only at
the return idler but also at the tail pulley on the
conveyor belt under the washing screen. Wth respect
to Citations No. 10 and 13, we would nove that Citation
No. 10 be vacated and that Citation No. 13 be nodified
to refer to lack of guarding not only at the return
idler but at the tail pulley on the return conveyor.
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In each case, the penalties attached to the vacated citation
woul d be wi ped out, cancelled, if you will, and the $34 penalty
for the remaining citations be retained.

JUDGE COOK:  Very well, now, what is you position as to
that notion, M. Austin?

MR AUSTIN:. | would also concur in that, your Honor
JUDGE COOK:  Very well. Then | will grant that notion
MR, BASKIN: Thank you, your Honor, | appreciate that.

JUDGE COOK: And | will approve the settlenent then at
the $300 figure as agreed to by both parties.

MR, BASKIN: Do you want anything in witing, your
Honor, or just on the record?

JUDGE COOK: This is adequate. |If you did want to do
anything else in witing, that is your privilege but is
is on the record here, and the transcript, of course,
will be the basis upon which I will later issue a
deci si on approving the settlenment, and, of course, the
notion to vacate those citations.

MR, BASKIN: Thank you. WII| your order include,

pl ease, and order the Respondent to pay the penalty in
$100 install nents over three nonths for a total of
$300. Send it to the Mne Safety & Health

Admi ni stration, Attn. [Madison MCulloch] D rector of
the Ofice of Assessments, NMSHA, 4015 [WIson] Blvd.,
Arlington, VA [22203.] That should be paid on
Novenmber, Decenber and January first, if your Honor

pl ease.

JUDGE COOK:  Very well. | will also include that order
in mne.

(Tr. 3-8).

The reasons gi ven above by counsel for the Petitioner for
t he proposed settl enent have been reviewed in conjunction wth
the information submtted as to the statutory criteria contained
in section 110 of the Act. After according this informtion due
consi deration, it has been found to support the proposed
settlenent. It therefore appears that a disposition approving
the settlenment will adequately protect the public interest.

CORDER

Accordingly, IT IS ORDERED that the proposed settlenment, as
outlined above, be, and hereby is, APPROVED
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IT 1S FURTHER ORDERED t hat Respondent, within 30 days of the date
of this decision, pay one-third of the agreed-upon penalty of
$300 assessed in this proceeding, and that it thereafter pay
one-third of such penalty within 60 days of the date of this
deci sion and the remai ning one-third of such penalty within 90
days of the date of this decision. Such payment is to be
forwarded to Madi son McCul l och, Director of the Ofice of
Assessnments, Mne Safety and Health Admi nistration, 4015 WI son
Boul evard, Arlington, Virginia 22203.

John F. Cook
Admi ni strative Law Judge



