CCASE:

MATH ES COAL V. SCL
DDATE:

19811116

TTEXT:



~2614

Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

MATH ES COAL COVPANY, Contest of Ctation
CONTESTANT
V. Docket No. PENN 81-213-R
Citation No. 1050312; 7/10/81
SECRETARY OF LABOR,
RESPONDENT Mat hi es M ne

DECI SI ON

Appear ances: Jerry F. Pal mer, Esq., Consolidation Coal Conpany,
Pi tt sburgh, Pennsylvania, for Contestant;
James P. Kilcoyne, Jr., Esq., Ofice of the Solicitor,
U S. Department of Labor, Phil adel phia, Pennsyl vani a,
for Respondent

Bef or e: Judge Janes A. Laurenson
JURI SDI CTI ON AND PROCEDURAL HI STORY

Thi s proceedi ng was conmenced by Mat hi es Coal Conpany
(hereinafter Mathies) on July 21, 1981, by the filing of a notice
of contest of G tation No. 1050312 issued by the Secretary of
Labor, Mne Safety and Health Adm nistration (hereinafter NMSHA)
pursuant to section 105(d) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. 0815 (hereinafter "the Act"). Also on
July 21, 1981, Mathies filed an application for tenporary relief
fromthe above citation and a notion for expedited hearing on the
notice of contest. On August 4, 1981, | issued an order granting
the notion for expedited hearing and denying the application for
tenmporary relief.

A hearing was held on the above matter in Pittsburgh,
Pennsyl vani a on August 27, 1981. Francis E. Whr, Sr., and
Joseph Garcia testified on behalf of MSHA. WIIliam Porter and
Ceorge Kostelnik testified on behalf of Mathies. At the hearing,
Mat hi es renewed its notion for interimrelief requesting that the
Secretary of Labor be prevented from enforcing the escapeway
regul ati ons pendi ng the outcome of this decision. Noting that to
prevent enforcenent of the safety regulation would possibly
affect the health and safety of the mners, | found that Mathies
had not satisfied its burden under Rule 46, 29 C. F.R 0[02700. 46.
| further found that Mathies was using this application as a
means to avoid the process of seeking and obtaining a bypass
variance. |, therefore, denied Mathies' application for
tenmporary relief.
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VWhet her Mathies violated 30 CF.R [75.1704-2(a).
APPLI CABLE LAW
30 CF.R [O75.1704-2(a) provides as foll ows:

In m nes and working sections opened on and after
January 1, 1974, all travel abl e passageways desi gnat ed
as escapeways in accordance with 075.1704 shall be

| ocated to follow, as determ ned by an authorized
representative of the Secretary, the safest direct
practical route to the nearest m ne opening suitable
for the safe evacuation of miners. Escapeways from
wor ki ng sections may be | ocated through existing
entries, roons, or crosscuts.

STI PULATI ONS
The parties stipulated as foll ows:

1. WMathies Coal Company is the owner and operator of the
subj ect m ne

2. The operator and the mine are subject to the 1977 Act.

3. The Administrative Law Judge has jurisdiction over the
parties and the subject matter of this controversy.

4. The inspector who issued this citation was a duly
aut hori zed representative of the Secretary of Labor

5. A copy of the citation is authentic and was properly
served upon the operator

FI NDI NGS OF FACT

I find that the preponderance of the evidence of record
establishes the follow ng facts:

1. On July 10, 1981, MSHA inspector Francis E. Wehr issued
Citation No. 1050312 for a violation of 30 CF. R [75.1704-2(a)
in that the Linden intake escapeway was bypassed while the Linden
Portal el evator was inoperable due to electrical problenms. The
citation alleged that instead of withdrawing its mners fromthe
af fected area, the operator redesignated the intake escapeway to
the Kerr intake shaft which was not the nearest m ne opening
suitable for the safe evacuation of mners.

2. Linden Portal was opened in Septenber 1980, after the
effective date of section 75.1704-2(a).
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3. Prior to the devel opnent of the Linden Portal, the approved
escapeway plan for the working sections 21 Face, 25 Face, West
Mains and 1 South off West Mains, provided that the intake
escapeway go to Thomas Portal while the return escapeway be
routed to Kerr Fan.

4. After Linden Portal went into operation, the approved
escapeway plan provided that the intake escapeway go to Linden
Portal and the return escapeway go to Kerr Fan

5. The safest direct practical route fromthe above worKking
sections is to Linden Portal which is the nearest m ne opening
suitable for the safe evacuation of mners.

6. On July 9, 1981, the Linden Portal was shut down due to
electrical problens with its el evator

7. On July 9, 1981, while the Linden Portal was closed, the
mners were not withdrawn fromthe affected area. The workers
were directed to alternative escapeways which were not approved
as being the nearest mne opening suitable for the safe
evacuation of mners.

8. Mathies did not receive perm ssion fromthe NMSHA
District Manager to bypass the Linden Portal when it becane
i noper abl e.

DI SCUSSI ON

Mat hi es' primary contention in challenging the validity of
this citation centers upon its assertion that section
75.1704-2(a) does not apply to Linden Portal. Linden Portal, one
of seven escapeways at Mathies M ne, was opened in Septenber,
1980. The safety and health standard at issue was promul gated
Cct ober 31, 1973. See 38 Fed. Reg. 30000. Mathies determ ned
that the safety standard does not apply to Linden Portal because
of the policy statenments contained in the MSHA underground
manual . The manual states in pertinent part:

The term "m ne opening suitable for the safe evacuation
of mners" as used here indicated that sonme mne

openi ngs devel oped prior to the effective date of this
regul ation may or may not be suitable for safe
evacuation of mners. For exanple, an old m ne shaft
may not be safe for travel because of badly
deteriorated shaft lining, tinbers, etc., even though
it is still suitable for mne ventilation purposes, or
a m ne shaft devel oped and equi pped with a ventilating
fan prior to the effective date of this regulation may
or may not be suitable for the safe evacuation of

m ners, if necessary alterations would adversely affect
the m ne ventilation in the event of an energency. Ex.
G 2.
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Since the manual shows a concern for "some m ne openi ngs

devel oped prior to the effective date of this regulation,”
Mat hi es concl udes that Linden Portal, which was devel oped after
the effective date of the regulation, is not subject to the
provi sions of the regul ation.

The plain | anguage of section 75.1704-2(a) refutes this
interpretation of the regulation. The regulation directs that
the authorized representative of the Secretary determ ne the
safest, nost direct, and nost practical route to the nearest nine
opening suitable for the safe evacuation of mners. As Linden
Portal is the newest and cl osest escapeway to the working
sections in issue, it had been properly designated as the intake
escapeway. The fact that the policy manual explains the use of
the words "m ne openings suitable for the safe evacuation of
m ners" as resulting fromthe fact that sone old m ne openi ngs
were not safe for travel because of deteriorated shaft |inings
and i nadequate ventilation, is not a reason to exclude new and
saf e escapeways fromthe coverage of the regulation. The
regul ation is concerned with providing safe escapeways and the
obvious intent is to insure that the safest and nost direct
routes are taken.

Furthernore, it is well established that the MSHA | nspection
Manual is not binding on our interpretation of the Act or its
regul ations. |In Secretary of Labor v. King Knob Coal Conpany, 3
FMSHRC 1417, 1420 (1981), the Comm ssion discussed the | ega
status of the Manual and stated "that the Manual's "instructions
are not officially pronul gated and do not prescribe rules of |aw
bi ndi ng upon [this Commission]." dd Ben Coal Conpany, 2 FNMSHRC
2806, 2809 (1980)." The Conmi ssion noted that "cases may arise
where the Manual or a simlar MSHA docunent reflects a genui ne
interpretation or general statenent of policy whose soundness
commends deference and therefore results in our according it
| egal effect.” 1bid. However, the case at hand does not require
reference to the policy statements of the MSHA Manual. It has
al ready been determ ned that the stated policy does not exclude
Li nden Portal fromthe regulation's coverage and, therefore, the
express | anguage of the regulation is not in conflict with either
the Manual or its policy. Accordingly, section 75.1704-2(a) is
applicable to the Linden Portal

The evidence indicates that the el evator at Linden Porta
becane i noperable on July 9, 1981, and that nanagenent
redesi gnated the escapeway routes rather than withdraw the mners
fromthe affected working sections. Wile the testinony
conflicts as to whether both the intake and return escapeways
were to Kerr shaft or whether the intake escapeway was
redesi gnated to Thomas while the return escapeway renmai ned at
Kerr, this is not relevant to a finding of a violation of section
75.1704-2(a). No allegation of a violation of 75.1704 has been
made; and therefore, whether the redesignated escapeway plan
i nvol ved either two m ne openings or only one need not be
resol ved.

Mat hi es argues that once Linden Portal becane unuseabl e due



to the elevator malfunction, it was unsuitable for the safe
evacuation of mners. Therefore, by not using Linden Portal,
Mat hi es contends that it conplied with section 75.1704-2(a) by
redesi gnati ng the escapeways to those m ne openi ngs
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which did provide for a safe evacuation of mners. Mathies’
position would allow the operator to bypass its approved
escapeway pl an whenever it became inpossible to conply. This
interpretation of the regulation calls for one to ignore the
words "as determ ned by an authorized representative of the
Secretary."” The regulation requires that escapeways be approved
and does not provide an exception granting the operator

di scretionary authority to nodify that plan whenever it becones
i nconvenient to followit.

Mat hi es contends that the suitability of an escapeway plan
requires flexibility allowing it to be determ ned based upon the
existing facts at the time the escapeway designation or
redesignation is made. It argues that a "suitable" m ne opening
i s bypassed as part of every operator's escapeway plan because
MSHA requires there to be both an intake and return air
escapeway. Therefore, even though the intake escapeway is closer
it is not suitable for the return escapeway. This argunent
relies on a distorted construction of the regulation and the word
"suitability." Section 75.1704-2(a) is, after all, a subpart of
section 75.1704. "Suitability," therefore, takes into
consi deration the fact that section 75.1704 requires two
escapeways and incorporates that requirenent into the standard
whi ch the authorized representative of the Secretary must apply.
The word "suitability” inplies no right to bypass the approved
escapeway W t hout authorization

The fundanental question becones whether Mathies received
perm ssion to bypass the Linden Portal on July 9, 1981. The
evi dence supports a finding that MSHA policy required that any
bypass be granted in witing by the District Manager (Ex. G 3).
At no tine, has Mathies contended that it received a witten
bypass fromthe District Manager. On these facts al one, NMSHA
could sustain a violation of 75.1704-2(a).

Mat hi es maintains that it received perm ssion to bypass the
Li nden Portal from Coal M ne Inspection Supervisor Earl Rudol ph
and Coal Mne Electrical Inspector Stanley Karpetta. This is
prem sed upon the apparent authority of M. Rudol ph and M.
Karpetta to bind MSHA on this matter. Testinony and evi dence
refutes this claimof any reliance upon the above inspectors
authority to grant a bypass.

WIlliamPorter's letter of February 11, 1981, to Supervisor
Rudol ph, asking himto confirmtheir conversati on about escape
procedures does not indicate that any alternative escape plan was
approved. (Ex. O1). The |last sentence states, "I would like to
ask for your opinion of this procedure and if there are any
di fferences, additions or deletions please advise." This is a
request for comment and shows that there had been no resol ution
of the escapeway redesignation plan. Indeed, M. Porter admtted
that he received no witten response to this letter (Tr. p. 115).

M. Porter's testinony indicates that Mathies knew it had no
authority to bypass Linden Portal. M. Porter stated:



On March 11th, Al Shade, whose nane has been nenti oned
previously in the hearing here, was -- who is a coa

m ne I nspector, he wasn't on tenporary assignment at
that tine,
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he was a coal mne Inspector; and he cane to the Linden Porta
and, yes, in a conversation prior to the conrencenent of his
i nspection that day, he informed us that if we had an el evator
whi ch was down, that a Gtation would be witten and a tinme would
be given us to withdraw the people, or in his words, other things
woul d happen, and that was all that was said.

And, of course, that obviously tel egraphed to ne that
what | proposed was unaccept abl e somewhere al ong the
line, and I involved M. Parisi and other gentlenen
again in the problemas to what to do when the
el evation [sic] at Linden was down. (Tr. p. 115).
[ Enphasi s added. ]

The only concl usion that can be nade fromthese statenents is
that Mathies knew that it had received neither witten nor ora
perm ssion to bypass Linden Portal in the event the el evator
broke down. It is not contested that Mathies did in fact bypass
Li nden Portal on July 9, 1981. Accordingly, its failure to
exhaust its admi nistrative remedy in obtaining a witten bypass
fromthe District Manager justifies a finding that the citation
was properly issued.

CONCLUSI ONS OF LAW

1. The Admi nistrative Law Judge has jurisdiction over the
parties and subject matter of this proceedi ng.

2. Mathies and its Mathies Mne are subject to the Act.
3. Ctation No. 1050312 issued on July 10, 1981, charging a
viol ati on of nmandatory safety standard 30 C F. R [75.1704-2(a)
is affirnmed.
ORDER
WHEREFORE I T IS ORDERED t hat Mathies contest of Citation No.
1050312 is DENIED and GCitation No. 1050312 is approved.

Janes A. Laurenson
Judge



