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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Discrimnation
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. YORK 81-27- DM
ON BEHALF OF JAVES W FURMAN
COVPLAI NANT
V.

A. FERRANTE & SONS, | NC.
RESPONDENT

DECI SI ON AND ORDER

As the result of the trial judge's review of the parties
prehearing subm ssions and what transpired at the
prehearing/settl ement conference of Septenber 16, 1981, the trial
judge exercised "his inherent authority to question whether as a
matter of |aw' (FOOITNOTE 1) this case presented a valid cause of action
The circunstance giving rise to this query was the fact that the
prehearing subm ssions showed the alleged report of a health
hazard did not occur until after conplainant's alleged voluntary
quit. (FOOTNOTE 2) Since there was no genui ne di spute about the excuse
conpl ai nant gave for refusing to performhis assigned work tasks
before he voluntarily quit his place of enploynent, the trial
j udge suggested the controlling question of |aw be determi ned on
a notion for summary judgnent. To this end, the parties were
directed to take depositions of conplainant and ot her materi al
wi t nesses and advi se the Court as to whether a summary procedure
or atrial-type hearing would be necessary to resolve the matter
VWil e the Conmm ssion views such judicial activismw th alarm (FOOTNOTE 3)
the parties thought that in this case it nade
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a lot of sense. So nuch sense in fact that after they took
conpl ai nant' s deposition on Cctober 8, 1981, they advised the
trial judge of their desire to join in an appropriate notion to
di smss the conplaint with prejudice. Wen the Secretary's
client, the conplainant, did not agree, he was advised of his

right to file a conplaint pro se or through his own counsel. (FOOTNOTE 4)
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The trial judge agreed to consider the proposed notion provided
conpl ai nant' s deposition was furnished for the record. This was
done and | have now carefully reviewed M. Furman's deposition

It clearly establishes conplainant's propensity for confusing
fact with fantasy, a practice which is sonmetines known as
confabul ation. This circunstance certainly warranted a

reeval uation of the nerits of the conplaint, because it seriously
i mpugns M. Furman's credibility.

My i ndependent eval uation of the matter |eads nme to concl ude
that the conplaint was inprovidently filed, as a matter of I|aw,
and that the Secretary's principal witness has, as a matter of
fact, fatally flawed his ability to give a credi ble account of
the circunstances of the alleged discrimnation

Counsel for the Secretary in this matter is to be comended
for the professionalismdenonstrated in recognizing early on the
lack of merit in his case. (FOOTNOTE 5)

Accordingly, it is ORDERED that the notion to dismss be
and hereby is, GRANTED and the captioned nmatter DI SM SSED W TH
PREJUDI CE

Joseph B. Kennedy
Admi ni strative Law Judge
e
~FOOTNOTE_ONE
1 Secretary v. A ga Coal Co., 2 FMBHRC 2769 (1980); 1 MsSHC
2537.

~FOOTNOTE_TWD

2 There was no claimthat respondent's refusal to reinstate
or rehire conplainant was retaliatory. See, Minsey v. Mrton, 1
MBHC 1220 (D.C. G r. 1974); Minsey v. Mrton, 1 MSHC 1709 (D.C
Cr. 1978).

~FOOTNOTE_THREE

3 1n Secretary v. Mssouri Gavel Conpany, 3 FNBHRC AAA
No. LAKE 80-83-M deci ded Novenber 4, 1981, the Conmi ssion held
that "Summary decision is an extraordi nary procedure" to be
reserved for the "nost exceptional of circunmstances”. And in
Secretary v. Knox County Stone Conpany, 3 FNMBHRC AAA, DENV
75-359-M deci ded Novenber 6, 1981, the Conm ssion deplored the
trial judge's use of a "form of sua sponte summary judgment™ that
avoi ded an evidentiary hearing in a case involving a violation
whi ch the Conm ssion characterized as "relatively mnor or
technical" and for which it accepted a $36.00 penalty in |ieu of
ny assessnent of $500.00. Morre disturbing was the Conm ssion's
effort to inhibit suggestions by its trial judges for procedura
shortcuts in de mininus cases. In a discussion which it
characterized as wholly "extrinsic to the matter under review' it
undertook a polemc on ex parte communi cati ons that seens
designed to wall off any meani ngful procedural discussions between
the trial judge and counsel. The tenuous nexus with the case
under review was a record which clearly showed that after both



parties had submtted notions to disnmss or to approve settl enment
the trial judge told them he could not approve the settl enment
proposed, $36.00, but would proceed to treat the notions to

di smss as cross notions for summary deci sion for the purpose of
determ ning the anount of the penalty warranted. Such a proposa
is one of the recogni zed exceptions authorized by law to the
general prohibition against ex parte comunications that relate
to the nmerits of a case. This was because the conmunication in
question did not relate to the nmerits of any issue pendi ng but
only to the procedure best adapted to an expeditious and

i nexpensi ve disposition of the pending notions. \What the

Conmi ssion seened to overlook is that the United States Court of
Appeal s for the Second Circuit has held it is not inappropriate
for atrial judge to treat sua sponte any notion to dismiss as a
nmotion for summary judgnent where it is clear that the case does
not present an issue of material fact and the parties are

af forded an opportunity to present materials in opposition to the
noti on. Corporaci on de Mercadeo Agricola v. Mellon Bank
International, 608 F.2d 43, 48 (2d Cr. 1979); Fli Moretti
Cerali v. Continental Gain Co., 563 F.2d 563, 563 (2d Cr.
1977).

VWet her viewed as a profound m sunderstandi ng of what
occurred or nore sinply as a suggestio falsi, suppressio veri, it
is to be hoped that Knox County does not presage a further
m schi evous intrusion into the authority of the trial judges to
regul ate the course of penalty proceedings and to provide an
expedi ti ous and i nexpensive renedy.

~FOOTNOTE_FQOUR

4 See, Secretary's Letter of Determ nation, filed Cctober
30, 1981. When the Secretary acting on behalf of an alleged
di scri m nat ee deci des the evidence will not support a finding of
violation and that the case should be dismssed, it is not clear
whet her the conpl ai nant has a cause of action under section
105(c)(3) of the Act that survives such a di sm ssal

~FOOTNOTE_FI VE

5 All too often, I have had the sad experience of watching
the Secretary's counsel forge ahead with a case obviously sinking
under hi m because he fears the reaction fromhis own bureauracy
of admitting an error in bringing the case. Unfortunately,
di sapproval of procedural devices designed to surface such fata
deficiencies may encourage an "after all its only taxpayer's
noney we are spending" attitude on the part of |ess courageous
counsel



