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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-375-M
PETI TI ONER A/ O No. 12-00083- 05004
V.

Eckerty Quarry
MJULZER CRUSHED STONE COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Steven E. Wal anka, Esq., Ofice of the Solicitor, U S
Department of Labor, Chicago, Illinois, for the Petitioner
Philip E. Bal conb, Manager, Mil zer Crushed Stone Conpany,
Tell Gty, Indiana, for the Respondent

Bef or e: Judge Cook
I. Procedural Background

On August 27, 1980, the Secretary of Labor (Petitioner)
filed a proposal for a penalty in the above-captioned case
pursuant to section 110(a) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. 00801 et seq. (Supp. Il 1979) (1977 M ne
Act), charging Mil zer Crushed Stone Conpany (Respondent) with a
vi ol ati on of nmandatory safety standard 30 C. F. R [56.9-55. The
Respondent filed an answer on Septenber 24, 1980.

The hearing was held on January 29, 1981, in Louisville,
Kentucky. Representatives of both parties were present and
participated. Both parties nade closing argunments follow ng the
presentation of the evidence.

At the conclusion of the hearing, a schedule was set for the
filing of posthearing briefs and proposed findi ngs of fact and
conclusions of law. However, difficulties experienced by counse
resulted in a revision thereof.

Post hearing briefs were received fromthe Respondent and the
Petitioner on March 23, 1981, and April 27, 1981, respectively.
The Respondent's reply brief was received on May 1, 1981. The
Petitioner did not file a reply brief.

1. Violation Charged
Citation No. Dat e 30 CF.R Standard

365911 April 23, 1980 56. 9-55
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I11. Wtnesses and Exhibits

A. Wtnesses

The Petitioner called Federal mine inspector Gene Upton as
Wi t ness.

The Respondent called as its witnesses difton Cook IIl, a
stockpile truck driver, Gordon Ray Eckert, the supervisor in
direct charge of operations at the Eckerty Quarry, and Robert
Schei bl e, the assistant safety director

Both the Petitioner and the Respondent called as a witness
John E. Knust, the stockpile truck driver involved in the Apri
10, 1980, acci dent.

B. Exhibits

1. The Petitioner introduced the follow ng exhibits in
evi dence:

G1lis a copy of a mne accident, injury, and ill ness
report submitted to the Mne Safety and Heal th

Admi ni stration by the Respondent follow ng the Apri
10, 1980, acci dent.

G2 is a copy of Gtation No. 365911, April 23, 1980,
30 C.F.R [O56.9-55.

G 3 is an April 22, 1980, photograph of the stockpile
where the acci dent occurred.

G4 is an April 22, 1980, photograph taken fromthe top
of the stockpile where the accident occurred.

G5 is an April 22, 1980, photograph of the ranp
leading to the top of the stockpile where the accident
occurred.

G6 is an April 22, 1980, photograph taken fromthe top
of the stockpile where the accident occurred.

G7 is an April 22, 1980, photograph show ng the
stockpiling nmethod in use on the day of the accident

i nvestigation conducted by the Mne Safety and Heal th
Admi ni stration.

G8 is an April 22, 1980, photograph show ng the
stockpile after the departure of the truck shown in
G 7.

G9 is an April 22, 1980, photograph of the truck
i nvol ved in the accident.

G 10 is an April 22, 1980, photograph of the truck
i nvol ved in the accident.
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G 11 is an April 22, 1980, photograph of the truck involved in

t he acci dent.

G 12 is a copy of the accident investigation report
prepared by the Mne Safety and Health Adm nistration
following its investigation of the April 10, 1980,
acci dent.

G 13 is a copy of the inspector's statenment pertaining
to G 2.

G 14 is a copy of a "fatalgranm’ dated May 5, 1980.
G 15 is a copy of a "fatal gramt dated June 19, 1980.
G 16 is a copy of a "fatalgram' dated July 15, 1980.

G 17 is a copy of a mne accident, injury, and illness
report of an accident occurring at the Respondent's
Eckerty Quarry on April 28, 1978.

G 18 is a copy of the mne identification.

2. The Respondent introduced the follow ng exhibits in
evi dence:

O 1 is a diagramdepicting the general conditions
existing at the stockpile at the tine of the accident.

O 2 is a copy of the "narrative findings for a special
assessnment" prepared by the Ofice of Assessments.

I V. | ssues

Two basic issues are involved in this civil penalty
proceeding: (1) did a violation of mandatory safety standard 30
C.F.R 0[56.9-55 occur, and (2) what ampount shoul d be assessed as
a penalty if a violation is found to have occurred? In
determ ning the anount of civil penalty that should be assessed
for a violation, the law requires that six factors be considered:
(1) history of previous violations; (2) appropriateness of the
penalty to the size of the operator's business; (3) whether the
operator was negligent; (4) effect of the penalty on the
operator's ability to continue in business; (5) gravity of the
violation; and (6) the operator's good faith in attenpting rapid
abat ement of the violation.

V. pinion and Fi ndings of Fact
A.  Stipulations

1. The parties filed a partial stipulation on January 29,
1981, which states, in part, as follows:



~2713

[a.] This shall be a partial stipulation of sone of the facts
and issues involved in the above-captioned case and shall not be
construed as precluding either party from presenting additiona
evi dence to the Court.

[b.] That the Adm nistrative Law Judge has
jurisdiction in matters related to the Federal M ne
Safety and Health Act of 1977.

[c.] That the inspectors who issued the Ctation and
Order were duly authorized representatives of the
Secretary of Labor.

[d.] That the size of the conpany as to production
tons or manhours per year is 469971, as shown in
Exhi bit A

[e.] That the size of the mne as to production tons
or manhours per year is 101812, as shown in Exhibit A

[f.] That the previous assessed penalty for Citation
365911 was $2,000.00, as shown in Exhibit B

[g-] That the proposed assessnment of penalty for
Citation 365911 is $1,200.00, as shown in Exhibit C

[h.] That respondent issued a notice of contest to the
M ne Safety and Heal th Adm nistration on July 24, 1980.

[i.] That the Proposal For Penalty was filed on August
25, 1980

[j-] That respondent received the Proposal For Penalty
on August 28, 1980, as shown in Exhibit D

[k.] That respondent filed an answer to the Proposa
For Penalty on Septenber 22, 1980.

[1.] That the proposed assessnment will not harm
respondent's ability to continue its operations.

[m] That Citation 356911 has been terni nated as shown
in Exhibit E

[n.] That respondent owned and operated a 1967 nodel
Ford - L-800 SN F 80 FUA45485, single axle, 8-ton
capacity dunp truck.

[0.] That respondent operates a |linmestone (crushed and
broken) type facility.
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2. The parties also stipulated that the Respondent is engaged in
interstate commerce and that the Respondent is subject to the
provi sions of the 1977 Mne Act (Tr. 7).

B. GCccurrence of Violation

Citation No. 365911 was issued to the Respondent on Apri
23, 1980, by Federal mine inspector Gene Upton. The citation
charges the Respondent with a violation of mandatory safety
standard 30 C.F.R [56.9-55 in connection with a nonfata
acci dent which occurred at its Eckerty Quarry on April 10, 1980,
in that:

The | oose unconsol i dated ground at the dunping point of
the agricultural Iine stockpile was not sufficient to
support the weight of the Ford L 800 Serial No.
F80FUA45485. The agricultural |ine was approxi mately
45 feet in height and 90 feet in width at the dunpi ng
point. The Ford stockpile truck L 800 Serial No.
F80FUA45485 overtravel ed at this dunpi ng point on
[April 10, 1980] and approximately 7:30 a.m was the
time of the accident.

(Exh. G 2).

The agricultural Iine stockpile was roughly 45 feet in
hei ght and was rougly 100 feet in width across the top. (FOOTNOTE 1) It
had sl opi ng sides and a berm around the edge at the top except in
the area directly affected by the activities of the front-end
| oader in use at the base of the stockpile. The front-end | oader
was renmoving agricultural lime fromthe stockpile and loading it
onto customers' trucks (Exh. O1). (FOOINOTE 2) The activities of the
front-end | oader had caused in that area both the fornation of a
vertical face on the side of the stockpile and the destruction of
the berm Both conditions devel oped as a result of material
caving off fromthe side of the stockpile.

M. John E. Knust, one of the Respondent's stockpile truck
drivers and the individual involved in the accident, reported for
work at the Eckerty Quarry at approximately 7 a.m on April 10,
1980. He acquired a load of agricultural line fromthe bins and
drove up the ranp leading to the top of the stockpile. (FOOTNOTE 3) Upon
reaching the top, he backed his truck into position to dunp his
| oad. He stopped approximately 10 feet fromthe edge in an area
directly above the vertical face of the stockpile created by the
activities
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of the front-end | oader working below (Exh. O 1). For the reasons
noted previously, there was no berm behind the truck. (FOOINOTE 4) As
the truckbed began to rise, the ground beneath the truck gave way
causing the truck to slide down the side of the stockpile and

overturn as it neared the bottom denolishing the cab (Exhs. G 9

G 10). The accident occurred at approximately 7:30 a.m after

M. Knust transported what was to have been his first |oad of

material to the stockpile that day.

Mandat ory safety standard 30 C. F. R [56.9-55 provides that
"[w] here there is evidence that the ground at a dunpi ng place may
fail to support the weight of a vehicle, |oads shall be dunped
back fromthe edge of the bank."” The regulation thus requires
that where there is evidence that the ground at a dunping pl ace
may fail to support the weight of a vehicle, |oads shall be
dunped at a sufficient distance fromthe edge of the bank to
prevent a ground coll apse.

The fact that the accident occurred indicates that dunping
was not being performed at a sufficient distance fromthe edge of
the stockpile to prevent a ground coll apse. The evidence
presented, as set forth in the testinony of Inspector Upton and
as confirned by the testinony of other w tnesses, denonstrates
that anpl e evidence was present on April 10, 1980, to show that
t he ground beneath the truck may have been inadequate to support
its weight.

The ground was noist on April 10, 1980, as a result of
recent rainfall. Inspector Upton testified as an expert in the
field of mne safety and health that agricultural linme is
partially dust and partially a granular material which is
affected by rainfall. The inspector further testified that
rainfall causes an erosion effect and washes away the finer dust
| eavi ng the granul ar material, which would be unconsolidati ng.
According to the inspector, this would cause the agricultura
line pile to beconme "softer”. Additionally, he testified that
| oadi ng out material fromthe side of the stockpile would cause
the ground atop the stockpile to be unstable, and that such
instability could be detected by exam ning the edge of the pile
in that the material would be caving off and causing different
types of faces at different times. |In the inspector's opinion
t he acci dent was caused because the | oose, unconsolidated ground
was insufficient to support the weight of the truck. The
nmoi sture, the type of ground and the vertical face were the
physi cal factors upon which his opinion was based.

M. Knust gave testinony at one point which supports the
conclusion that the rainfall had adversely affected the
agricultural lime stockpile. He testified that the ground was
danp as a result of the recent rainfall and that the ground "was
usual ly harder"” than it was on April 10, 1980 (Tr. 16-17). (FOOTNOTE 5
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Messrs. Knust and Eckert gave testinony which supports the
conclusion that the | oad-out activities underway at the base of
the stockpile and the associated vertical face on the side of the
stockpil e were evidence that the ground at the dunping place
could fail to support the weight of the truck. Wen asked whet her
he observed any ground condition which woul d have indicated that
it was unsafe "to put your truck where it was,"” M. Knust
testified that the "only thing is that | seen that they were
| oadi ng out at that particular place on the pile". M. Eckert
testified that the worst hazard in stockpiling is associated with
t he | oad- out operation because | oadi ng-out causes the remaining
material on the side of the pile to slide downwards.

The Respondent has pl aced great enphasis on its purported
requi renent that |oads be dunped at |east 10 feet fromthe edge
of the stockpile where berns are absent in arguing that no
vi ol ation occurred. The Respondent maintains that "[s]ince the
cited standard does not specify a distance, but only requires
that | oads be dunped "back fromthe edge,' the distance of ten
feet established by the conpany and adhered to by M. Knust is
reasonabl e and in conpliance"” (Respondent's Posthearing Brief, p
3). The Respondent's argument is not well founded. M. Robert
Schei bl e, the Respondent's assistant safety director, testified
only that in his opinion dunping 10 feet fromthe edge woul d be
sufficient in nost cases. He conceded that under sone
ci rcunst ances dunping 50 feet fromthe edge would be insufficient
and mai ntained that a driver nmust use his own judgnent as to
"whet her 10 feet, 20 feet, 30 feet or 40 feet, or maybe not at
all is sufficient” (Tr. 174). He further testified that "[we
dunp every day on these piles and there is certainly a | ot of
t hem bei ng dunped cl oser than 10 foot" (Tr. 174-175). In
summary, M. Scheible's testinony establishes that a fixed
di stance requirenment is not adequate under all circunstances to
assure the requisite protection against the hazards associ at ed
with ground failure, and that | oads at the Eckerty Quarry are in
fact dunped at distances less than 10 feet fromthe edge of the
stockpile. It is clear beyond any doubt that 10 feet was
i nadequate in view of the conditions existing on April 10, 1980.

In view of the foregoing, |I conclude that a violation of
mandat ory safety standard 30 C F. R [56.9-55 has been
est abl i shed by a preponderance of the evidence.

C. Negligence of the Operator
M. CGordon Ray Eckert, the supervisor in direct charge of

operations at the Eckerty Quarry, arrived at the facility at
approximately 6:30 a.m on
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April 10, 1980 (Tr. 139-140). It was customary for M. Eckert to
make a series of rounds upon reporting for work which entail ed
driving first through the quarry area and thereafter exam ning
the stockpiles (Tr. 121, 140). H s customary practice was to
drive atop the stockpile and performan exam nation so as to
detect any hazards (Tr. 121). On the norning of April 10, 1980,
he drove around the subject stockpile passing within 45 feet of
it. However, for sone unexpl ained reason, he did not drive atop
it (Tr. 120-122, 140, 145).

In view of the activities of the | oader operator and the
readily visible condition arising as a consequence of his
activities, M. Eckert was under an affirmative obligation to
performa nore thorough exam nati on of the stockpile, which would
have included driving atop it, designed to detect the hazardous
condition devel oping and to thereafter undertake effective steps
designed to prevent the occurrence of the type of accident
i nvol ved herein.

It should be noted that the Respondent had gi ven M. Knust
some initial training in stockpiling which included instructions
that he get out of the truck and exam ne the ground atop the
stockpile prior to backing the truck into position to dunp a | oad
of agricultural lime. M. Knust was negligent in that he failed
to perform such an exam nation on April 10, 1980. However, when
viewed in context, it is clear that the Respondent was under an
obligation to provide additional instructions to M. Knust on
April 10, 1980, because he had been working as a full tinme
stockpile truck driver for only approximately 1 week prior to the
accident. As stated in the precedi ng paragraph, M. Eckert was
under an affirmative obligation to performa nore thorough
exam nation of the stockpile designed to detect the hazardous
condition devel oping and to thereafter undertake effective steps
designed to prevent the occurrence of the type of accident
i nvol ved herein. In viewof M. Knust's relative inexperience,
such effective steps would have included either giving M. Knust
additional instructions in stockpiling specifically tailored to
the hazards then existing or instructing the | oader operator to
establish a bermatop the stockpile in the affected area.

In view of the foregoing, it is found that the Respondent
denonstrated a high degree of ordinary negligence in connection
with the violation.

D. Gavity of the Violation

The ground beneath the truck gave way causing the truck to
slide down the side of the agricultural |ine stockpile, overturn
and | and upsi de down denolishing the cab (Exhs. G9, G10). The
driver was knocked unconsci ous and received bruises to the chest,
ri ght shoul der and hip, and received line dust in his eyes (Exh.
G 12). The driver lost 6 to 8 workdays as a result of the
acci dent.
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Al t hough the injuries sustained were not nore severe, it is clear
that M. Knust was exposed to potentially fatal or potentially
permanently disabling injuries. In viewof all of the
ci rcunst ances surroundi ng the accident, it is found that the
vi ol ati on was extrenmely serious.

E. Good Faith in Attenpting Rapi d Abat enment

The citation was term nated within the time period specified
for abatenment (Exh. G 2). Accordingly, it is found that the
Respondent denonstrated good faith in attenpting rapid abatenent.

F. Size of the Operator's Business

The parties stipulated that the Respondent's size is rated
at 469,971 annual production tons or man-hours, and that the size
of the Eckerty Quarry is rated at 101, 812 annual production tons
or man- hours.

G History of Previous Violations

No evi dence was presented to establish that the Respondent
has a history of previous violations for which assessnents have
been paid. (FOOTNOTE 6) Accordingly, it is found that the Respondent has
no history of previous violations cognizable in this proceeding.
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H Effect of a Cvil Penalty on the Operator's Ability to Remain
i n Busi ness

The parties stipulated that the paynent of a $1, 200 civil
penalty will not harmthe Respondent's ability to continue its
operations. Additionally, no evidence was presented by the
Respondent to show that the assessnent of a civil penalty greater
than $1,200 will affect its ability to remain in business.

In Hall Coal Conpany, 1 IBMA 175, 79 |.D. 668, 1 BNA MsSHC
1037, 1971-1973 CCH OSHD par. 15,380 (1972), the Federal M ne
Safety and Heal th Revi ew Conmi ssion's predecessor, the Interior
Board of M ne QOperations Appeals, held that evidence relating to
whet her a civil penalty will affect the operator's ability to
remain in business is within the operator's control, resulting in
a rebuttabl e presunption that the operator's ability to continue
in business will not be affected by the assessnent of a civil
penal ty.

In view of the foregoing, |I conclude that a civil penalty
ot herwi se properly assessed in this proceeding will not inpair
the Respondent's ability to remain in business.

VI. Conclusions of Law

1. Ml zer Crushed Stone Conpany and its Eckerty Quarry have
been subject to the provisions of the 1977 Mne Act at all tines
rel evant to this proceedi ng.

2. Under the 1977 Mne Act, the Adm nistrative Law Judge
has jurisdiction over the subject matter of, and the parties to,
thi s proceedi ng.

3. Federal mne inspector Gene Upton was a duly authorized
representative of the Secretary of Labor at all tinmes relevant to
the i ssuance of G tation No. 365911, April 23, 1980, 30 CF.R [
56. 9- 55.

4. The violation charged in Gtation No. 365911, April 23,
1980, 30 C.F.R [56.9-55, is found to have occurred.

5. Al of the conclusions of law set forth in Part V,
supra, are reaffirmed and incorporated herein.

VII. Proposed Findings of Fact and Concl usi ons of Law

Both parties delivered closing argunents on January 29,
1981. The Respondent and the Petitioner filed posthearing briefs.
The Respondent filed a reply brief. Such closing argunments and
briefs, insofar as they can be considered to have contai ned
proposed findi ngs and concl usi ons, have been considered fully,
and except to the extent that such findings and concl usi ons have
been expressly or inpliedly affirned in this decision, they are
rejected on the grounds that they are, in whole or in part,
contrary to the facts and | aw or because they are inmaterial to
the decision in this case.
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VIIl. Penalty Assessed

Upon consideration of the entire record in this case and the
foregoing findings of fact and conclusions of law, | find that
the assessnment of a civil penalty is warranted as foll ows:

Citation No. Dat e 30 CF.R Standard Penal ty
365911 April 23, 1980 56. 9-55 $800
ORDER

The Respondent is ORDERED to pay a civil penalty in the
amount of $800 within 30 days of the date of this decision

John F. Cook

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 The neasurenents were taken during the course of the Apri

22, 1980, accident investigation conducted by the Mne Safety and
Heal th Administration. The Federal m ne inspectors were inforned
by enpl oyees of the conpany that the conditions were
approxi mately the sane as those which had existed at the tine of
t he acci dent.

~FOOTNOTE_TWOD
2 The | oad-out operations began at approximately 5:30 a.m
on April 10, 1980.

~FOOTNOTE_THREE

3 M. Knust was using a Ford L-800, 8-ton capacity dunp
truck on the day of the accident (see Tr. 16, 44, Stipul ation
1n.).

~FOOTNOTE_FQOUR

4 M. Knust testified that he m sjudged the location of the
berm whi |l e backing into position. He glanced out of his rearview
mrror and thought that one side of the truck was going to be
against a berm (Tr. 106, 110). This belief proved erroneous.

~FOOTNOTE_FI VE

5 M. Knust attenpted to retract this statenent severa
guestions later by maintaining that the rainfall had made the
ground harder, not softer, because agricultural |ime gets harder
when it gets wet (Tr. 18). Such attenpted retraction i s not
considered credible. It should also be noted that both M.
Cifton Cook 111, another one of the Respondent's stockpile truck
drivers, and M. Gordon Ray Eckert, a supervisor, testified that
agricultural |ime hardens when it gets wet (Tr. 81, 117). Their
testinmony on this point is considered insufficient to establish
the actual condition of the ground at the tinme of the accident in
view of the credible testinony of M. Knust that the ground was
usual Iy harder than it was on April 10, 1980.
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6 Exhibit B attached to the partial stipulation filed on
January 29, 1981, contains the statenent that the Respondent had
a total of seven assessed violations during the preceding 24
nmont hs. However, in view of the wording of the stipulation, it
is clear that the parties did not stipulate this figure into the
record.

However, assumi ng for purposes of argument that this
figure is properly part of the record in this case, it cannot be
determ ned therefromthat the Respondent has a history of
previ ous violations which is cognizable in this proceedi ng.
First, it appears that the 24 nonths was neasured with reference
to April 23, 1980, and not with reference to the date of the
violation. The appropriate point of reference for determ ning
the Respondent's history of previous violations is the date of
the violation, April 10, 1980, and not the date when the citation
was issued, April 23, 1980. It cannot be determ ned how many, if
any, of the seven assessed viol ations occurred prior to April 10,
1980. Second, there is no indication that the Respondent has
actually paid civil penalties for any or all of the seven
assessed violations. It is well settled that paid assessnents
are the only assessnments properly included in a mne operator's
hi story of previous violations. See Peggs Run Coal Conpany,
Inc., 6 IBMA 212, 83 |.D. 245, 1976-1977 CCH CSHD par. 20, 839
(1976); Peggs Run Coal Conpany, Inc., 5 | BVA 144, 148-150, 82
|.D. 445, 1 BNA MSHC 1343, 1975-1976 CCH OSHD par. 20,001 (1975)
a d Ben Coal Conpany, 4 |BMA 198, 217-218, 82 |.D. 264, 1 BNA
MBHC 1279, 1974-1975 CCH OSHD par. 19,723 (1975); Corporation of
the Presiding Bi shop, Church of Jesus Christ of Latter Day
Saints, 2 | BVA 285, 80 |I.D. 633, 1973-1974 CCH OSHD par. 16,913
(1973); Valley Canp Coal Company, 1 |BMA 196, 203-204, 79 |.D
625, 1 BNA MSHC 1043, 1971-1973 CCH OSHD par. 15,385 (1972)



