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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

OLD DOM NI ON PONER COVPANY, Contest of Citation
CONTESTANT
V. Docket No. VA 81-40-R
Citation No. 688762-1
SECRETARY OF LABOR, January 21, 1981
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( VSHA) , West nor el and Coal Conpany's
RESPONDENT Central Machi ne Shop
SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VA 81-65 (FN. 1)
PETI TI ONER Assessment Control No.
V. 44-03108- 03001 F K&
OLD DOM NI ON POAER COVPANY, West nor el and Coal Conpany's
RESPONDENT Central Machi ne Shop
DEC!I SI ON

Appearances: WIliamD. Lanbert, Esq., Ogden, Robertson & Marshall,
Loui svill e, Kentucky, for A d Dom ni on Power Conpany
Leo J. MG nn, Esq., Ofice of the Solicitor, US.
Department of Labor, for Secretary of Labor.

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to an order issued March 20, 1981, a hearing in the
above-entitl ed proceeding was held on April 22, 1981, in Wse,
Virginia, under section 105(d) of the Federal Mne Safety and
Health Act of 1977, 30 U.S.C. [0815(d).

At the conclusion of the hearing, counsel for the parties
indicated that they would Iike to file posthearing briefs.
Counsel for A d Dom nion Power Conpany (hereinafter referred to
as OD) filed his brief on July 17, 1981, and counsel for the
Secretary of Labor and the Mne Safety and Health Adm nistration
(hereinafter referred to as MSHA) filed his brief on July 15,
1981. ( FOOTNOTE. 2)
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| ssues

Al though the parties' briefs discuss identical issues,
have el ected to use the phraseology enployed in OD's brief to
state the issues because all of the issues are hereinafter
deci ded adversely to OD. If ODfiles a petition for
di scretionary review, the Conm ssion's determ nations will be
facilitated by nmy having arranged ny decision so as to track the
issues raised in OO s brief. Those issues are |isted bel ow

(1) 1I1s OD an "operator" or "independent contractor” wthin
the scope of the Act?

(2) Are MSHA' s regul ations defining "operators" arbitrary
and capricious and unconstitutional del egations of |egislative
aut hority?

(3) 1s OSHA responsible for [investigating] the conduct
cited by MSHA?

(4) 1s a l-year delay in issuing a citation "reasonabl e
pronpt ness” as required by the Act?

(5) Is any civil penalty justified?
Fi ndi ngs of Fact

My decision will be based on the findings of fact set forth
below. M findings include all of the principal facts on which
the parties rely in support of their arguments.

1. dd Dom nion Power Conpany is a subsidiary of Kentucky
Uilities Conpany and purchases fromits parent conpany all of
the electricity it sells to its custoners (Tr. 39). D does not
own or operate any generating facilities. OD s service area is
| ocated entirely in Southwestern Virginia and is conprised of the
counties of Lee, Wse, Scott, D ckenson, and Russell. OD enpl oys
about 80 persons, including service nmen, neter readers,
substation technicians, office clerks, engineers, custoner
service representatives, and janitors (Tr. 17). Its sales of
electricity anount to $24, 000,000 on an annual basis (Tr. 23).

OD does not own mining properties and is not involved in
operating coal mnes or any other type of mine (Tr. 18).

2. ODis regulated by the Virginia State Corporation
Conmi ssion and the rate schedul es and contracts under which it
sells electric power are on file with that Conm ssion (Tr. 17).
D owns poles, towers, fixtures, wire, conductors, and ot her
facilities used in the transm ssion, distribution and sal e of
electrical energy and its facilities are subject to inspection by
the Occupational Safety and Health Adm nistration (Tr. 12; 18;
71-72).

3. OD does not normally perform construction work for which
it makes a special charge. During the last 10 years, for
exanple, in only four instances did it performwork which it



agrees would permt it to be given the |abel of a "contractor”.
Those instances involved the installation of sone poles, wres,
and netering equipnment. In one instance, the charge for the work
was between $2,500 and $3,000 and the total amount involved in
the other three cases would
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not exceed $1,000. The largest charge related to sonme netering
equi prent installed for a coal conpany other than the coa
conpani es specifically involved in this proceeding (Tr. 21-23).

4. (OD serves all custonmers of all types in its service
area, including coal conpanies, manufacturing conpanies, clothing
stores, fast-food restaurants, and residences. It has nore
residential customers than any other type of customers (Tr. 19).
West nor el and Coal Conpany is anong the custoners which OD serves.
OD s contracts with Westnorel and and its predecessor, Stonega
Coal and Coke Conpany, date back to 1917 (Tr. 23). The contract
wi th Westnorel and was updated in Decenber 1952, to be effective
on January 1, 1953, and provides for specific delivery points and
voltages, with the right of Westnoreland to seek additiona
points of service (Tr. 24). D presently has about 20 pl aces
where service is rendered to Westnorel and, sone for
West nor el and' s own use and sone for operations involving
conpani es whi ch have contracted to m ne coal for Wstnorel and
(Tr. 28).

5. The electrical substation involved in this proceeding
was erected on | and owned by Penn-Virginia Resources Corporation
and | eased by Westnorel and. Power fromthe substation is
received for use in a mne which Westnorel and has | eased to Elro
Coal Corporation and all coal produced by Elro is sold to
West nor el and which, in turn, sells the coal for steam generating
purposes (Tr. 13). Westnorel and hired Vanderpool Electric
Corporation to construct a transmssion line fromone of its
exi sting substations to the substation involved in this
proceeding (Tr. 43). The substation was constructed by
West norel and so that Elro could receive power to operate the
equipment in its No. 3 Mne and Westnorel and operates the
substation and is billed by OD for power received at the
substation (Tr. 27-28).

6. The only factilities installed by OD s enpl oyees at the
substation consist of three current transfornmers, two potential
transfornmers, and a nmeter (Tr. 34). Two of OD s enpl oyees had
been to the substation to install those facilities prior to the
time the substation was first energized (Tr. 35). OD did not
charge Westnorel and any specific fee for installing the
facilities other than the charge which OD nakes for power
delivered to the substation. OD does not consider the
installation made at the substation to be any different fromthe
type of work which is done at any other delivery point to any
other type of customer (Tr. 29). Cccasionally, OD installs check
meters for sonme of its custoners, but when it does so, it only
charges its custoners the price which it pays for such equi prment,
pl us storage, freight, and handling expenses (Tr. 29). 0D
normal |y does not have to send its personnel to a substation nore
than once each nmonth for the purpose of reading the nmeter, unless
some special problemoccurs (Tr. 35). |If problens do occur at a
substation, the custonmer calls OD and OD s enpl oyees determ ne
what the cause of the problemis and nmake repairs, acting
i ndependently of its custoner's enployees if the problens are
related to the facilities installed by OD (Tr. 81).



7. Inasmuch as this proceeding involves a fatal accident
whi ch occurred at the substation discussed above, it is necessary
that the substation be
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described in sonme detail. The substation is surrounded by a wire
fence and has a gate on one side. The substation's purpose is to
reduce the incom ng voltage from12,470 volts to the voltage
which is used in Elro's No. 3 Mne (Tr. 26). Exhibit Dis a
picture of the substation. There are poles and crossbars on the
left and right sides of the substation. Hi gh voltage conmes into
the substation fromthe left side and the voltage is reduced by
the large transformers sitting on the ground at the left side of
the substation (Tr. 50-51). The facilities installed by OD are
situated on the bottom crossbar of the two poles on the right
side of the substation. The neter may be seen on the pole in the
foreground of Exhibit D and the current and potenti al
transfornmers are | ocated on the bottom crossbar which is situated
just above the neter (Tr. 48).

8. Exhibit Eis a picture of the fuse di sconnects through
whi ch the high voltage passes before entering the transforners
for voltage reduction. The fuse disconnects are shown in the
m ddl e of Exhibit E and may al so be seen on the crossbar cl osest
to the ground on the poles on the left side of Exhibit D (Tr.
52). A fuse link extends between the hol ders | ocated on each end
of the two-part insulators. The high voltage passes through the
fuse link unless a short circuit or other problem causes an
overload on the systemto burn out the element in the fuse |ink
so as to interrupt the flow of current (Tr. 59). Fuse |inks of
several types were described at the hearing and sanples of two
types were introduced in evidence as Exhibits Fand I. Exhibit F
is a type which passes through a tube about 1 inch in dianeter.
The tube is attached to both ends of the fuse holders shown in
Exhibits D and E. If the fuse Iink burns out or power to the
substation is interrupted, the tube (or barrel) falls down from
the top holder and hangs in a vertical position fromthe bottom
hol der, as shown in the diagramwhich is Exhibit Gin this
proceeding (Tr. 53-56). The other type of fuse link is simlar
to the wire described above, but it is not installed inside a
tube and therefore may be in place and power nmay be fl ow ng
through it without its exhibiting any signs as to whether it is
"alive" with power flowi ng through it or "dead" with no energy
flowing through it (Tr. 58; 101).

9. The substation was first energi zed about 5 or 6 p.m on
January 21, 1980, by Westnoreland' s electrical foreman, Terry
Mul l'ins. The next day, January 22, about 8:15 a.m, Millins
talked to OD s superintendent of meters, Jack Carr, on the
t el ephone and expressed to Carr his doubts as to whether Ad
Dom nion's nmeter at the substation was working properly because
no light was visible in the neter and because the disk in the
meter was turning counterclockwise. 1In Carr's opinion, the disk
was supposed to turn counterclockw se, but, to nake certain that
there was nothing wong with the nmeter, he sent two enpl oyees to
the substation to check the meter (Tr. 99-100). The two
enpl oyees were Janes Harlow, a substation technician, and Leonard
Lanbert, a meter man, first class (Tr. 44; 48; 88). Harlow had
hel ped install the current and potential transforners and neter
at the substation. Lanbert would normally have participated in
the installation, but he was on vacati on when the equi prent was



originally installed sonmetine in December 1979 (Tr. 88). Lanbert
had, however, gone to the substation on January 21 and had
installed a replacenent nmeter (Tr. 89).
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10. Wien Harl ow and Lanbert arrived at the substation, Harlow,
who was on the side of the van nearest to the substation, junped
out and | ooked at the fuse disconnects described in Finding No. 8
above. He was used to seeing the type of fuse link which is
installed inside a tube. It was foggy and he did not see any
tube or wire between the fuse hol ders or hangi ng down fromthe
bot t om hol der, so he concluded that the substation was
deenergi zed. Lanbert took Harlow s word for the fact that the
substati on was deenergized (Tr. 49; 90-91). They did not at
first go inside the fence around the substation to | ook at the
nmet er because they concluded that the nmeter could not be checked
while no power was flowing through it (Tr. 91; 94; 121).
Al t hough the substation was energized and there was a hum coni ng
fromthe transfornmers (Tr. 49; 105), they apparently did not hear
t he hum because of noise com ng froma nearby generator (Tr.
119).

11. Harlow and Lanbert returned to their van, started the
engi ne, and were ready to | eave when it occurred to themthat the
CGE transformers they had installed were of a new type and mi ght
have a rating of 5 KWinstead of the 15 KWwhich they shoul d have
had. They decided to check the naneplate on the transformers to
determine their classification. Harlow put on clinmbing equipnent
and went up the pole to exam ne the naneplate. He could not see
the plate clearly because of water on it. He reached out with
one hand to rub the water off the nameplate and was i medi ately
el ectrocuted when his hand touched the energized transformer (Tr.
63; 91-96).

12. OD has a safety program and has safety neetings of
various kinds on a weekly and quarterly basis (Tr. 67-70). QOD's
Saf ety Manual provides in Part 111, Section 1, Paragraph 31-1
"Electrical equipnent and |ines shall always be considered to be
energi zed unless they are positively proven to be deenergi zed and
properly grounded. IF IT ISN T GROUNDED--1T I SN T DEAD!' " (Exh.

H Tr. 65). Part I, Section 1, of the rules provides in paragraph
11-1(b) that each enployee "* * * shall carefully study (not
nmerely read)"” the safety rules applying to his duties and
specifies that "* * * jgnorance will not be accepted as an

excuse for their violation.” Additionally, the same paragraph
provi des that enpl oyees may be periodically exam ned on their
know edge of the rules (Tr. 65-66).

13. The fatal accident was investigated by OD and by both
OSHA and MBHA. (OD s general manager, H E. Arnsey, stated that
OSHA did not cite the conpany for any violation in connection
wi th the accident because the deceased enpl oyee "* * * had
violated a long-standing rule of the electrical utility industry
as well as A d Dom nion Power Conpany's" (Tr. 71). Several of
MSHA' s enpl oyees, including an el ectrical engi neer nanmed Roy
Davi dson, participated in investigating the accident. After the
i nvestigation had been conpl eted, Davi dson concluded that OD s
enpl oyees had violated 30 C.F. R 077.704 which provides, in
pertinent part, that "[h]igh-voltage |ines shall be deenergized
and grounded before work is performed on thent. Davidson
expl ai ned that in sone circunstances, not applicable in this



proceedi ng, work may be done on high-voltage lines while they are
energi zed (Tr. 114-117). Wen work i s done on energi zed

hi gh-vol tage |ines, special protective equi pnent nust be
utilized. Section 77-704-2(4) prohibits persons from working on
energi zed hi gh-vol tage equi pnent if adverse weather conditions
exist. Since it was rainy and foggy on the day of the accident,
OD s enpl oyees woul d have acted
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in violation of section 77.704 even if they had utilized special
protective equi prent and clothing (Tr. 136).

14. Al though Davi dson concl uded very shortly after the
i nvestigation that a violation of section 77.704 had occurred,
confusion arose as to which entity should be cited for the
vi ol ati on because Elro Coal Corporation was using the power
recei ved at the substation, Westnorel and owned and operated the
substation, and OD s enpl oyees did the work which caused the
fatal accident (Tr. 109). Davidson first issued a citation to
Elro and thereafter was directed to reissue the citation in
Westnorel and's name. He reissued it on April 3, 1980, citing
Westnorel and for the violation (Exh. 2). After the citation in
West nor el and' s nane had been sent to the Assessnment O fice for
processi ng under the civil penalty provisions of the Act,
Davi dson was directed to vacate the citation issued to
West norel and and reissue it in the nane of OD because, by then
t he rul emaki ng proceedi ngs providing for citing independent
contractors for violations occurring at coal mnes had been
conpleted (Tr. 111-113). Therefore, Davidson issued Citation No.
668762 on January 19, 1981, as nodified on January 21, 1981
citing Ad Domnion for a violation of section 77.704 in
connection with the fatal accident (Exh.1; Tr. 113).

15. Davidson's statenment eval uating the penalty-assessnent
criteria of negligence, gravity, and good-faith abatenment was
received in evidence as Exhibit 3. Davidson considered ODto
have been nonnegligent because the person who was killed had been
told before he left his duty station that the substation had been
energi zed (Tr. 128). Davidson considered the violation to have
been very serious since a person was fatally injured (Tr. 128).
He believed that OD had shown a good-faith effort to achieve
conpl i ance because its enployees were reinstructed in safe
procedures for naking repairs on high-voltage systems within the
time provided in the citation (Exh. 3; Tr. 139).

Consi deration of Parties' Argunents

1. Is OD an "operator"” or "independent contractor”™ within
the scope of the Act?

QD s brief (pp. 9-14) contends that it is not an "operator"
or an "independent contractor"” within the meaning of section 3(d)
of the Act. Section 3(d) defines an "operator"” as foll ows:

(d) "operator" means any owner, |essee, or other
person who operates, controls, or supervises a coal or
other mne or any independent contractor performng
services or construction at such mne

QD' s brief (pp. 9-10) begins its argunment that it is not an
"operator” within the neaning of section 3(d) by noting that the
definition of "operator™ in the 1969 Act did not specifically
refer to i ndependent contractors at all. OD concedes that the
definition of "operator"” was broadened in the 1977 Act to cover

i ndependent contractors, but OD cites | anguage fromthe



| egislative history which, it says, shows that Congress did not
intend for an independent contractor to be considered as an
"operator” unless such independent contractor has a continuing
presence at the mne and unl ess such independent contractor is
"under contract or otherw se, engaged in the extraction process
for the
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benefit of the owner or |essee of the property and to nake cl ear
that the enpl oyees of such individuals or firns are mners within
the definition of the "[1977 Act].(FOOTNOTE. 3)

QD s brief (p. 11) next relies upon a quotation from
Nati onal |ndus. Sand Ass'n v. Marshall, 601 F.2d 689 (3rd Cr.
1979), in which the court stated (at page 701):

* * * The reference made in the statute only to

i ndependent contractors who "perfornf] services or
construction” may be understood as indicating, however,
that not all independent contractors are to be

consi dered operators. There may be a point, at |east,
at whi ch an independent contractor's contact with a
mne is so infrequent or de mnims that it would be
difficult to conclude that services were being
performed. * * *

OD argues that it is required to serve all customers within its
service area, including Westnorel and Coal Conpany, with
electricity. ODclains that its neter is situated in a coa
conpany's substation, but that the substation is a considerable
di stance fromany actual mne site where coal is produced. D
states that the only reason its personnel visit a substation is
to install, read, inspect, and repair nmeters and rel ated

equi pment. OD clainms that its services at a substation are for
its own benefit so that it can send a bill to its custoner for
power it has used. In such circunstances, OD argues that its
services are certainly de mnims and that it may not properly be
found to be an "operator” within the neaning of section 3(d) of
the Act.

OD s next argunent (Br., p. 12) is that interpretations of
whet her a conpany is an "operator” within the nmeaning of section
3(d) should be made under the rule of ejusdem generis so that an
i ndependent contractor should not be found to be an "operator"
unless its activities would justify placing it in the category of
an "owner" or "lessee" to which reference is first nmade in
section 3(d). OD points to the National Indus. Sand case, supra,
and notes that the court in that case stated that the principle
of ejusdem generis had been used by another court in Association
of Bitum nous Contractors v. Andrus, 581 F.2d 853 (D.C. Cir.
1978), to find that the words "other persons” in section 3(d)

i ncl udes i ndependent contractors who "control, operate or
supervise a coal nmne". OD contends, however, that a sinilar
concl usi on woul d be inproper as to OD in this proceedi ng because
0D does not have a "substantial participation in the running of"
a coal mne as the court in National Indus. Sand case thought was
necessary before an i ndependent contractor can be found to be an
"operator” within the neaning of section 3(d).

OD s brief (p. 13) next cites a sentence from Nationa
Indus. Sand in which the court stated (601 F.2d at 702, fn 43):
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* * * |Inclusion as operators of those coal mne construction
conpani es which "do control and supervise the construction work
t hey have contracted to perform would in all |ikelihood as
Bi tum nous Contractors presages, constitute a reasonabl e exercise
of the Secretary's authority.

D argues, on the basis of the above quotation, that finding it
to be an independent contractor and an "operator” within the
meani ng of section 3(d) would disregard the substance of its
contacts with the m ne operation and woul d exceed the
congressional intent stated in the |egislative history.

Finally, OD s brief (p. 13) cites National |Independent Coa
Qperators Ass'n. v. Brennan, 372 F. Supp. 16 (D.C.D.C. 1974),
aff'd, 419 U. S. 955, and clains that the court in that case
struck down the Secretary's liberal interpretation of the word
"operator” so as to include as "operators" under the Act
construction conpani es not involved in the mning process. OD s
brief (p. 14) thereafter sumarizes its argunents above to the
effect that contractors made subject to the Act shoul d be engaged
in construction at the mine, or involved in the extraction
process, and have a continuing presence at the mne. OD contends
that its activities fail to satisfy any of the criteria required
for finding it to be an "operator” w thin the meaning of section
3(d).

VWhen one reads the legislative history and court deci sions
on which OD relies in the preceding sunmary of its arguments, it
is found that the decisions are all adverse to the argunents
which OD makes. As for OO s clainms that the | egislative history
shows that Congress did not intend for an electric power conpany
to be found to be an "operator" under the Act, on the sane page
from Senate Report No. 95-181 fromwhich OD lifted the quotation
| have set forth above, the Committee al so stated (Report No.
95-181, p. 14, or Legislative Hstory, supra, p. 602):

* * * The Committee notes that there may be a need to
resol ve jurisdictional conflicts, but it is the
Conmittee's intention that what is considered to be a
m ne and to be regul ated under this Act be given the

br oadest possibl[e] interpretation, and it is the
intent of this Committee that doubts be resolved in
favor of inclusion of a facility within the coverage of
the Act.

* * * In enforcing this Act, the Secretary should be
able to issue citations, notices, and orders, and the
Conmi ssi on should be able to assess civil penalties
agai nst such i ndependent contractors as well as against
t he owner, operator, or |essee of the mne. The
Conmittee notes that this concept has been approved by
the federal court in Bitum nous Coal Operators' Assn.
v. Secretary of the Interior, 547 F2d 240 (C. A 4,
1977).

Thus, before the 1977 Act even becane effective, the courts had



al ready held that independent contractors could be found to be
"operators” within the nmeaning of section 3(d) before that
section was specifically anmended to include i ndependent
contractors as "operators". Moreover, the Fourth CGrcuit in the
Bi tum nous Coal case referred to in the quotation above from
Senate Report No. 95-181, the court stated that the Brennan case,
supra, on which OD relies,



~2729

"* * * does not furnish persuasive authority for decision of

the issues in this case" because the holding in Brennan was nade
wi th respect to whether independent contractors had to conply
with the "black lung" provisions of Title IV of the Act rather
than with the safety regul ati ons which are involved in Titles |
and I'll of the Act (547 F.2d at 245). Consequently, OD s
reliance on the Brennan case is msplaced because that decision
had nothing to do with whether the Secretary can cite an

el ectrical company for violations of the mandatory safety
standards when the el ectrical conpany is rendering services for a
coal conpany on mine property.

In the BCOA case cited in Senate Report No. 98-181, the
court referred to power lines as one of the facilities which
i ndependent contractors m ght construct on mne property and be
found to be operators within the nmeaning of the Act (547 F.2d at
243). The court held that when a contractor sinks a shaft or
pl aces ot her equi pnent on nmine property, it is perform ng work on
facilities which are "to be used in" the work of extracting or
processi ng coal (547 F.2d at 245). Moreover, the court stated
that the "* * * fatality rate for contractors' enployees is
greater than that for the rest of the coal mning industry”.
I nasmuch as the Senate Report which OD cites in support of its
claimthat Congress did not intend for electrical companies to be
cited as "operators” shows that the Conmittee was aware of the
hol di ngs of the court in the BCOA case, there is little nmerit to
OD s claimthat Congress could not have intended that electrica
conpani es be cited as "operators" when they anended the
definition of "operators" to include i ndependent contractors
which are "perform ng services or construction at such m ne"

Al so OD can take no confort fromthe holding of the court in
the Assn. of Bitum nous Contractors case, supra, in which the
court applied the principle of ejusdemgeneris and found that the
term"operator", as used in section 3(d) would include
i ndependent contractors because they are simlar in nature to
"owners" and "l essees" because they supervise and control a "coa
mne" as that termis defined in the Act (581 F.2d at 861). The
part of the court's rationale which OD fails to consider is that
the court did not hold that the independent contractor has to
participate in the actual extraction of coal in order to be found
to be an independent contractor and an "operator"™ within the
meani ng of the Act. The court interpreted the words "controls,
or supervises a coal mne" in section 3(d) of the Act to include
i ndependent contractors who "control and supervise the
construction work they have contracted to performover the area
where they are working” (581 F.2d at 862-863). [Enphasis in
original .]

In this proceeding, OD s contract with Westnorel and required
West norel and to provide OD with (Exh. B, page 2):

* * *the right, privilege and easenent to construct,
operate, use and nmaintain electric power and

transm ssion lines for the transm ssion of electrica
energy, and a tel ephone line for comunication



together with all necessary towers, foundations, poles,
wires, cables, guy wires, stay wires, braces and al
other fixtures and appliances necessary or conveni ent
for said purposes on and over the surface of all those
five certain strips or parcels of land situate[d] in
Wse and Lee Counties, Virginia * * *

Under OD' s rules and regulations on file with the Virginia
Cor poration Comr ssion, ODis given (Exh. A):
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* * * the right of access to the Custoner's prem ses at al
reasonabl e tinmes for the purpose of installing, reading,
i nspecting or repairing any neters, devices and other equi prment
used in connection with its supply of electric service, or for
t he purpose of renpbving its property and for all other proper
pur poses.

In this proceeding, OD installed three current and two potenti al
transformers and a neter at Westnoreland' s substation. CD
reserved its exclusive right to control, check, read, and repair
those facilities at the substation. The substation was | ocated
on mine property | eased by Westnorel and from Penn-Virginia
Resources Corporation (Finding No. 5, supra). OD delivers power
to Westnorel and at 20 different |ocations (Finding No. 4, supra).
The evi dence, therefore, clearly shows that OD has a contract to
construct facilities on mne property and that those facilities
are essential to the extraction of coal because cutting nmachines,
cont i nuous-m ni ng machi nes, roof-bolting machi nes, conveyor
belts, and other mning equi pmrent will operate only when they are
connected to a source of electrical power.

In the circunstances described above, the court's opinion in
Assn. of Bitum nous Contractors, supra, is applicable to OD,
i ncludi ng the concl usion reached by the court at 581 F.2d 863:

* * * |f a coal mine owner or |essee contracts with

an i ndependent construction conpany for certain work
within a certain area involved in the mning operation,
t he supervision that such a conpany exerci ses over that
separate project clearly brings it within the statute.
O herwi se, the owner would be constantly interfering in
the work of the construction conpany in order to
mnimze his own liability for damages. The Act does
not require such an inefficient method of insuring
conpliance with mandatory safety regul ations.

2. Are MSHA' s Regul ations defining "operators" arbitrary
and capricious and an unconstitutional delegation of |egislative
aut hority?

QD s brief (pp. 14-20) attacks MSHA' s regul ati ons on the
ground that NMSHA abused its discretion in finding (45 Fed. Reg.
44494) .

that it had broad discretion to define the respective
conpliance responsibilities of owners, |essees or other
persons who operate, control or supervise nines

[ producti on- operators] and i ndependent contractors
wor ki ng at m nes.

D al so objects to MBHA's issuance in this proceeding of a
citation based on MSHA' s definition of an i ndependent contractor
whi ch provides (30 C F.R 045.2(c) and 45 Fed. Reg. 44496):

(c) "lIndependent contractor" nmeans any person
partnershi p, corporation, subsidiary of a corporation



firm association or other organization that contracts
to perform services or construction at a m ne;

OD mai ntains that it has been inproperly found to be an

i ndependent contractor in this proceedi ng because it does not
come within MSHA's definition of an independent contractor. OD
contends that it has no contract to perform
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services at Westnoreland' s mne other than the contracts

i ntroduced in this proceeding which require GO "* * * to

furnish electrical power and to install neters to neasure the
quantity of electricity being used" (ODs Brief, p. 15). OD
again states that its contract with Westnoreland required it to
do nothing at the substation here involved that it would not do
at any other substation for any other custoner. OD argues that

it does the sane kind of work on farns and residential property
that it did for Westnorel and and that it sinply can't be found to
be an "independent contractor™ and an "operator" under the Act on
the basis of the type of services and work done by it at
West nor el and' s substation (OD s brief, p. 16).

D continues its attack on MSHA's regul ations pertaining to
i ndependent contractors by contending that it is an abuse of
di scretion for MSHA to make a rule which can be interpreted in a
fashi on whi ch nakes OD an i ndependent contractor subject to the
provisions of the Act. (OD argues that MSHA's claimthat it has
"broad discretion to define the respective conpliance
responsibilities of * * * jndependent contractors” ampunts to
an unconstitutional delegation of |egislative authority by
Congress to an adm nistrative agency (Brief, p. 18). D contends
that while "* * * Congress has authority to grant power to an
adm ni strative agency to prescribe rules and regul ati ons, that
aut hority does not include the power to make | aw, because no such
power can be del egated by Congress (Brief, p. 18). ODcites Reid
v. Menphis Publishing Co., 521 F.2d 512 (6th Cr. 1975) and
Manhatt en General Equi pnent Co. v. Comm ssioner, 297 U. S. 129
(1936), and other cases in support of the foregoing argunent.

VWile it is true that the cases cited by OD do hold that
Congress cannot del egate the power to nake law to an
adm ni strative agency, | do not find fromny review of the
regul ati ons pertaining to i ndependent contractors that the
Secretary of Labor or MSHA pronul gated any rul es which anounted
to "making law'. As MSHA's counsel points out in his brief (p.
8), section 508 of the Act authorizes the Secretary to "* * *
i ssue such regul ati ons as each [Secretary] deens appropriate to
carry out any provision of this Act." MSHA issued regul ations
pertaining to i ndependent contractors in conformance with all due
process requirenents of the Administrative Procedure Act (5
U S.C 0O553). MSHA's brief (p. 8) shows that the rules were
properly pronmulgated in the well-stated explanati on quoted bel ow

Fol | owi ng the devel opment of a draft proposed rule and
the circulation of that draft for coment to interested
parties, a notice announcing the availability of the
draft proposal was published in the Federal Register on
Cct ober 31, 1978 (43 FR 50716). As a result of
comment s concerning the draft proposal, changes in it
were made prior to its publication in the Federa

Regi ster as a proposed rule on August 14, 1979 (44 FR
44746). A series of public hearings was announced on
Septenber 14, 1979 in the Federal Register (44 FR
54540), and the hearings were conducted between Cctober
11 and Cctober 30, 1979. After full consideration of



all coments and testinony concerning the proposed
rule, the final rule was published in the Federal

Regi ster on July 1, 1980 (45 FR 44494). The final rule
becanme effective July 31, 1980.
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One of OD's witnesses stated that OD woul d have commented on the
proposed rul es pertaining to i ndependent contractors if OD had
been given proper notice of the fact that they had been proposed
(Tr. 75-76). | am adopting a paragraph from MSHA' s brief as an
appropriate reply to that contention (MSHA's brief, p. 9):

To this objection [l ack of proper notice] MSHA responds
that it is a well settled principle of law that the
publication of regulations in the Federal Register
gives legal notice of their contents to all who may be
af fected thereby. Federal Crop |Insurance Corporation v.
Merrill, 332 U.S. 380, 384-385, 68 S.Ct. 1, 92 L.Ed. 10
1947); Wbl fson v. United States, 492 F.2d 1386, 1392
(&.d. 1974); Federal Register Act of 1935, 44 U S.C
1507 (1978). Therefore, MSHA concludes that A d
Dom ni on had | egal notice of the publication of the
final rule on independent contractors and that due
process was observed.

MSHA certainly did not nake |law in promul gating the
definition of an independent contractor which is set forth in the
final rules. Conparison of MSHA s definition of an independent
contractor with the definition of "operator"” given in section
3(d) of the Act shows that MSHA nerely paraphrased the definition
of "operator". The |legislative history which has been quoted in
this decision and in OD's brief shows that Congress added
i ndependent contractors to the list of persons who could be cited
by MSHA for violations of the mandatory health and safety
standards. MSHA did nothing nore than conply with the Act when
it promul gated the i ndependent-contractor regulations to which OD
obj ect s.

Regardl ess of whether one relies on the definition of
"operator” in section 3(d) of the Act, or the definition of an
i ndependent contractor given in section 45.2(c) of the
regul ations, OD s activities at Westnorel and's substation were
clearly sufficient to bring OD within the categories of
"operator” and "independent contractor”. The record shows that
OD had a contract with Westnorel and under which OD reserved the
exclusive right to install all facilities required to deterni ne
t he amount of electrical energy supplied to Wstnoreland for Elro
Coal Corporation's No. 3 Mne. OD s enployees installed the
necessary netering facilities and had excl usive control over
those facilities. OD s exclusive control over those facilities
required it to determ ne whether to send enpl oyees out to the
substation to check the netering facilities in response to
Westnorel and' s notification that the netering facilities were not
wor ki ng properly. The checking of the netering facilities by
OD s enployees resulted in the death of one of OD s enpl oyees
through failure of that enployee to conply with a nmandatory
safety standard

Section 103(j) of the Act requires the operator of a coa
mne to report all accidents to MSHA. Therefore, Wstnorel and
had to report to MSHA the fact that a fatal accident had occurred
at its substation | ocated on mne property. NMSHA is required by



section 103(j) of the Act and by section 50.11 of the regul ations
to investigate accidents occurring at coal mnes. |If a violation
is found by MBHA's inspectors, they are required by the Act to
issue citations or orders. In issuing those citations or orders,
they nmust determ ne what entity is responsible for the occurrence
of the violation. 1In this instance, the evidence clearly shows
that the accident was caused by the failure of OD s enpl oyees to
follow their own rules as well as the mandatory safey standards.
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Since the regulations to which OD is objecting in this proceeding
had not been finalized at the time of the accident on January 22,
1980, the inspector first issued the citation here involved to
Elro Coal Corporation, and then to Westnoreland, and, finally, to
D because the rules pertaining to citing i ndependent contractors
for violations had been finalized between the tinme the accident
occurred in January 1980 and the tine the citation was issued to
GD on January 21, 1981

The final assault which OD's brief (p. 20) nakes on MSHA' s
rul es pertaining to i ndependent contractors is that they do not
take into consideration how renote fromactual mning activities
a conpany's work on mine property may be, or how short and
i nfrequent a conpany's contacts with mne property may be. D
clains that the failure by MSHA to consider such elenments is an
arbitrary extension of the rules to all conpanies and is
therefore an illegal and arbitrary extension of power. A reading
of MSHA' s expl anatory di scussions published in the Federa
Regi ster at the tine the rules were finalized shows that MSHA had
originally considered the very approach advocated by OD, but NMSHA
rej ected that approach because the persons who conmented on the
proposed rul es believed that such an approach woul d produce
arbitrary results. MSHA's explanation, in pertinent part, was
stated as follows (45 Fed. Reg. 44495):

* * * Comenters al so objected to the consideration of
"maj or work" and "continuing presence" as irrelevant and
arbitrary.

The conmenters' analysis of the concept that

i ndependent contractors are generally in the best
position to prevent safety and health violations in the
course of their owmn work, and to abate those violations
that may occur, has persuaded MSHA that hol di ng al

i ndependent contractors responsible for their
violations will in the majority of instances inprove
the overall safety and health of mners. NMSHA has
concluded that a regulation that would distinguish sone
contractors fromothers in fornulating a conprehensive
enf orcenent schene could, at this time, be overly

conpl ex, inprecise and lead to arbitrary deci sions that
woul d not pronote the safety and health of mners.
Therefore, MSHA believes that enforcenent decisions
shoul d be nmade on the basis of the facts pertaining to
each particular case, at least until MSHA gains nore
experience with i ndependent contractors under the Act.

I ndependent contractors and producti on-operators will
have notice of their conpliance responsibilities
through this final rule and through enforcenent

gui delines which will be nade available to al

i nterested persons. * * *

As has been indicated above, OD had excl usive control over
its facilities and enpl oyees and was in the best position to have
prevented the fatal accident involved in this proceedi ng.
Therefore, OD was the proper party to be cited for the violation



In short, OD has shown nothing about the rules pertaining to

i ndependent contractors which shows that they were arbitrarily

i ssued or involve an unconstitutional delegation of |egislative
power to the Secretary of Labor or NMSHA

3. Is OsHA responsible for investigating the conduct cited
by MsSHA?

QD s brief (pp. 20-21) opens its claimthat it should be
subject only to OSHA's regul ations with an argunment that OSHA s
and MSHA' s regul ations are
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i nconsi stent and that OSHA's regul ations are better designed to
cover the facilities and services performed by electrica
utilities than MSHA's regul ations are. (OD contends that NMSHA' s
regul ations would require its enployees to be qualified mne

el ectricians, or have at |east 1 year of experience in performng
electrical work in a mne and conplete a coal-nmne electrica
trai ni ng program approved by MSHA, or have 1 year of experience
in mning activity and pass a series of 5 tests adm nistered by
the Secretary. OD cites section 77.103 of the regulations in
support of the foregoing argunent. The guidelines published in
the Federal Register (45 Fed. Reg. 44498) at the time the fina
rul es pertaining to i ndependent contractors were issued suggests
that MSHA' s training programfor independent contractors will be
different fromthat required for enpl oyees of operators who are
engaged in the actual extraction of coal from m ning property.
Therefore, | amnot certain that OD s clains about the adversity
of being subject to MSHA's regulations at mne sites is correct.

Assum ng, arguendo, that OD would have to provide its
enpl oyees with additional training before they are qualified to
work at substation on mne property, the facts in this proceedi ng
show that OD could well spend sone additional tine training its
enpl oyees. For exanple, the evidence shows that two nen went to
check nmetering facilities at Westnorel and's substati on on January
21, 1980. The one who was el ectrocuted was called a substation
technician and the other one was called a neter man, first class.
They had been told to find out why a light did not work in the
meter and to determ ne whether the disk in the neter was supposed
to turn countercl ockwi se. The supervisor who sent themto check
the nmeter believed that the nmeter was supposed to turn
counterclockwise. As it turned out, the neter which was
installed did not have a light in it (Tr. 50) and the disk was
properly turning in a countercl ockw se direction (Fi nding Nos.
8-10, supra). The meter man, first class, had installed the
meter on the day preceding the accident and shoul d have known it
did not have a light init (Tr. 89). Yet, when the two enpl oyees
arrived at the substation, the substation technician incorrectly
concl uded that the substati on was deenergi zed and stated that he
could not check the light in the neter unless electrical energy
was flowing through it. The neter man, first class, did not
rem nd the substation technician that the nmeter did not have a
light init to check, regardl ess of whether power was flowing in
it or not.

Mor eover, the substation technician first suggested that a
| adder be pl aced across the fence of the substation against the
pol e on which the transforners had been installed. Even if the
substati on had not been energi zed, he would have violated OD s
regul ations as to the placenent of |adders (Exh. H, Part I
Section 4), when he proposed that they check the naneplate on the
transformers by placing a | adder across the fence around the
substation in order to get close enough to the transformer to
read the nameplate (Tr. 93). It was only because of the
count erproposal by the neter man, first class, that the
substation technician failed to carry out his proposed use of a
| adder to check the naneplate. Al though OD clains that the



substation technician had m ssed only three of the quarterly
trai ni ng sessions given over a 10-year period, his hasty and
ill-considered actions on January 22, 1980, show that OD s safety
nmeeti ngs were not nmaking any inpression on the work habits of the
substation technician. Therefore, | find that OD s objections to

having to conply with MSHA's regul ations are not a valid reason
for me to find that CD
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shoul d be considered to be exenpt from MSHA's jurisdiction over
wor k done by OD on mine property.

QD s brief (p. 22) next refers to the OSHA- MSHA | nt er agency
Agreenent whi ch has been published in the Federal Register (44
Fed. Reg. 22827) and which was introduced in this proceeding as
Exhi bit J. That agreenent provides some general principles which
govern the classes of activity over which MSHA and OSHA wil |
assert jurisdiction

Most of the discussions in the agreenent deal with questions
of which activity are mning as opposed to mlling since MSHA has
jurisdiction over mning operations and OSHA general |y has
jurisdiction over mlling activities. OD cites one sentence in
the agreenent as a basis for arguing that its activities at
West nor el and' s substati on shoul d be subject to OSHA' s
jurisdiction. That sentence reads as follows (Exh. J, p. 1):

* * * Also, if an enployer has control of the working
conditions on the mne site or mlling operation and
such enployer is neither a m ne operator nor an

i ndependent contractor subject to the Mne Act, the OSH
Act may be applied to such an enpl oyer where the
application of the OSH Act would, in such a case
provide a nore effective remedy than citing as a mne
operator or an independent contractor subject to the

M ne Act who does not, in such circunstances, have
direct control over the working conditions.

The sentence quoted above m ght be helpful to OO s position in
this proceeding if |I had not already shown in the preceding part
of this decision that MSHA properly found OD to be an independent
contractor which is subject to the Mne Act. OD did have direct
control over the work it did at the substation and it was
appropriate for MSHA to assert jurisdiction under the M ne Act.

OD s brief (p. 22) additionally argues tat the |Interagency
Agreenent makes clear that double regulation is not intended.
Al t hough enpl oyees of both OSHA and MSHA investigated the fatal
accident at Westnoreland's substation, OSHA did not cite any
violations and nmade no contention that it had exclusive
jurisdiction to investigate the accident. The Interagency
Agreenent cones into play only if MSHA and OSHA cannot agree at
the I ocal level as to which agency has jurisdiction. ODis
correct in pointing out that no formal assignment of jurisdiction
as between OSHA and MSHA was agreed upon with respect to the
acci dent which occurred at the substation (OD s brief, p. 23).
The accident involved in this proceding seens to have been the
first occasion which required the two agencies to determ ne which
had jurisdiction over the activities of an electrical utility at
substations on mne property. The Interagency Agreenent shows
that the primary basis for determ ning jurisdiction as between
MSHA and OSHA depends upon which activities occur on mne
property as opposed to mlling or manufacturing operations which
occur off of mne property. It is clear under the Interagency
Agreenent that a given conpany may be subject to the jurisdiction



of both OSHA and MSHA because the | nteragency Agreenent has a

di scussion on page 3 pertaining to the determ nation of the place
at which MBHA's jurisdiction ends and OSHA' s jurisdiction begins.
The outcone of this case will apply in future cases in

determ ning where MSHA's jurisdiction over electric utilities
ends and OSHA's begins. It is obvious that any of OD s
activities on mne property should henceforth be subject to
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MSHA's jurisdiction while OO s activities off of mne property
will be subject to OSHA' s jurisdiction.

MSHA' s brief (pp. 13-17) contains an excellent discussion of
why MSHA' s jurisdiction was appropriately and properly exercised
with respect to the accident which occurred at Wstnorel and' s
substation. One paragraph is especially pertinent and is quoted
bel ow (MSHA' s brief, pp. 14-15):

In ruling on the extent as well as the limtations of
OSHA jurisdiction under paragraph 4(b)(1) [of the 1970
Cccupational Safety and Health Act], the United States
Court of Appeals for the Fourth Circuit held that
exenption fromthe Cccupational Safety and Health Act
applies only when another Federal agency has actually
exercised its statutory authority to regul ate enpl oyee
safety. The court stated that when the facts show that
a Federal agency has not exercised its statutory
authority to regul ate enpl oyee safety, the OSHA Act
applies, but where the Federal agency has exercised its
statutory authority to prescri be standards affecting
safety or health in the area in which the enpl oyee goes
about his daily tasks, the authority of OSHA is

forecl osed. Southern Railway Conpany v. Cccupationa
Safety and Heal th Revi ew Conmi ssion, 539 F.2d 335
(1976). Since the issue in this case is an all eged
violation on coal mne property of a mandatory safety
standard of the Mne Safety and Health Act, the

i nescapabl e concl usi on nust be that OSHA jurisdiction
is, as the court has stated, foreclosed.

On the basis of the foregoing discussion, | find that OSHA
was not responsible for investigating the conduct of OD s
enpl oyees at the substation on January 22, 1980, and that the
viol ation found by MSHA' s inspector was properly cited under the
M ne Act and the regul ati ons promul gated thereunder

4. 1s a l-year delay in issuing a citation "reasonabl e
pronpt ness” as required by the Act?

OD s brief (p. 23) contends that the citation in this case
was not issued to OD with "reasonabl e pronptness” as required by
section 104(a) of the Act which provides, in pertinent part, as
fol | ows:

(a) If, upon inspection or investigation, the
Secretary or his authorized representative believes
that an operator of a coal or other mine subject to
this Act has violated this Act, or any mandatory heal th
or safety standard, rule, order, or regulation

promul gated pursuant to this Act, he shall, wth
reasonabl e pronptness, issue a citation to the
operator. * * * The requirenent for the issuance of
a citation with reasonabl e pronptness shall not be a
jurisdictional prerequisite to the enforcenment of any
provi sion of this Act.



OD states that the OSH Act prohibits the issuance of a citation
after the expiration of 6 nonths foll owi ng the occurrence of any
violation. OD s brief (p. 24) also correctly states that the

i nspector who wote the citation here involved did not know of
any other instance in which there was a delay of nore than 6

nmont hs between the occurrence of a violation and the witing of a
citation. OD s brief (p. 23) states that the |egislative history
does not show why Congress failed to set a specific tine
[imtation on the issuance
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of citations under the Mne Act. MHA's brief (p. 12), on the

ot her hand, cites sone legislative history from Senate Report No.
95-181 whi ch appears to show exactly why Congress failed to
specify an exact period of tinme. That explanation is quoted

bel ow (Report No. 95-181, p. 30, or page 618 of Legislative

H story):

* * * There may be occasions where a citation will be
del ayed because of the conplexity of issues raised by
the violations, because of a protracted acci dent

i nvestigation, or for other legitimte reasons. For
this reason, Section [104(a)] provides that the

i ssuance of a citation with reasonable pronptness is
not a jurisdictional prerequisite to any enforcenent
action. * * *

As indicated in Finding No. 14, supra, MSHA' s inspector
determ ned very shortly after investigating the fatal acci dent
that a violation of section 77.704 had occurred. He first issued
the violation in the name of Elro Coal Corporation, then in the
nane of Westnoreland, and finally in the name of OD. Therefore
no delay occurred in the determ nation that a violation had
occurred. The del ay arose because of the conplexity of the |aw
with respect to whether MSHA should cite only a production
operator for the violations of independent contractors working on
m ne property. The inspector first cited the production
operators because the law was in a state of confusion as to
whet her only the production operator (Westnoreland) or the
i ndependent contractor, or both, should be cited for violations
caused by activities of independent contractors working on nine

property.

The Conmi ssion first considered the question of whether an
operator can be cited for violations by independent contractors
in Republic Steel Corp, 1 FMSHRC 5 (1979). In that case, the
Conmmi ssion reversed an adnministrative |aw judge's decision in
whi ch the judge had held that the independent contractor was
liable for the violation there involved. The Conm ssion held
that an operator can be cited for the independent contractor's
violation even if only the i ndependent contractor's enpl oyees are
in the area where work is being performed. 1In footnote 13 at 1
FMSHRC 11, the Commi ssion majority explai ned, however, that it
was not holding that only the operator is |iable because it
bel i eved that both the independent contractor and the operator
could be held to be Iliable and that both could be cited in a
separate or a consolidated proceedi ng.

The Conmi ssion's Republic decision followed the Fourth
Circuit's decision in Bitum nous Coal Operators Assn. V.
Secretary of Interior, 547 F.2d 240 (4th Cr. 1979), already
cited above, in which that court held that construction conpanies
are subject to the Act because they work on a facility which is
to be used in the work of extracting coal. The court said that
construction conpani es are subject to the Act and nust observe
the health and safety standards pronul gated under the Act. The
court held, before the 1969 Act was specifically anmended to



i ncl ude i ndependent contractors as "operators,” that construction
conpani es can be "operators" because they control and supervise
work at coal mines. The court said that when they sink a shaft
or build a tipple, they are controlling a mne because the
facility will be used to extract coal. The court also held that
a construction conpany can be found to be an "operator" before
any coal has begun to be extracted fromthe n ne
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and can be found to be an "operator” if they are working on only
a part of a mine. Finally, the court held that the Secretary of
Interior could issue notices of violations and orders to
construction conpani es and coul d assess and col |l ect penalties
fromthem The court stated that it was up to the Secretary in
each case to deci de whether the production operator or the
constructi on conpany, or both, were liable and which or both
shoul d be cited.

In Association of Bitum nous Contractors, Inc. v. Cecil D
Andrus, 581 F.2d 853 (1978), also previously cited above, the
D.C. Circuit made holdings simlar to those stated by the Fourth
Crcuit in the BCOA case, supra.

In Cowi n and Conpany, Inc., 1 FMSHRC 20 (1979), the
Conmmi ssion affirmed a judge's decision finding that an
i ndependent contractor should be cited for a violation under the
1969 Act. The forner Board of M ne Operations Appeal s had
reversed the judge on the basis of Order No. 2977 which had been
i ssued by the Secretary of Interior requiring that only the
producti on operator could be cited for violations by the
i ndependent contractor. |In Kaiser Steel Corp., 1 FMSHRC 343
(1979), the Conmm ssion nmajority held that the producti on operator
could be cited for a violation conmtted by an i ndependent
contractor named Boyles Brothers. In Consolidation Coal Co., 1
FMSHRC 347 (1979), the Commission majority also upheld the citing
of a production operator for an independent contractor's
viol ations. The Conmi ssion made a sinilar holding in Mnterey
Coal Co., 1 FMBHRC 1781 (1979).

In Ad Ben Coal Co., 1 FVMSHRC 1480 (1979), the Conm ssion
al so upheld the citing of a production operator for the
i ndependent contractor's viol ation, but the Conm ssion noted that
the citation in that case had been witten in April 1978 shortly
after the 1977 Act becane effective. Since the 1977 Act
specifically provided for independent contractors to be cited as
"operators", the Comrission said that if, in future cases, it
should find that the Secretary of Labor was citing operators
purely for administrative convenience, it would not approve such
pr ocedures.

The npst recent action taken by the Conmi ssion with respect
to citing i ndependent contractors, as opposed to production
operators, or both, was in Pittsburgh & Mdway Coal Mning Co., 2
FMSHRC 2042 (1980), in which the Conmm ssion remanded a case to an
adm ni strative | aw judge so that the Secretary of Labor could
apply the procedures for citing i ndependent contractors for
vi ol ati ons as those procedures were set forth in Volume 45 of the
Federal Register at pages 44,494 to 44,498. The Conm ssion
indicated in its decision that the Secretary was free to proceed
agai nst either the independent contractor or the production
operator, or both. The Comm ssion has issued simlar orders in
at least two other proceedi ngs, remanding the cases for the
purpose of allowi ng the Secretary to apply the rul es pertaining
to citing i ndependent contractors for violations of the nmandatory
safety standards (C and K Coal Co., 2 FMSHRC 2047 (1980), and



Phillips Uranium Corp., 2 FMSHRC 2050 (1980)).

My revi ew of the cases involving the issue of whether the
Secretary or MSHA should cite the production operator or the
i ndependent contractor, or both, for violations occurring at mne
sites shows that MSHA was proceedi ng under a series of |ega
decisions and that a considerable tine el apsed before a
consi stent policy finally was achieved. 1In such circunstances,
find that conplexities existed in applying the Act which
justified the fact that the violation in this instance occurred
on January 22, 1980, and was not
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charged in a citation issued to OD until January 21, 1981, or 1
day less than a year after its occurrence.

In Salt Lake County Road Departnent, 3 FMSHRC 1714 (1981),
the Conmi ssion affirmed a judge' s deci sion which had denied a
motion to dismss a Proposal for Assessnent of Civil Penalty
whi ch had not been filed within 45 days as provided for by
section 2700.27 of the Conmission's rules. The Conm ssion stated
that section 105(d) of the Act provides that the Secretary is to
notify the Conmi ssion "imediately" after a notice of contest is
filed. The Conm ssion stated that it had inplenented the word
"imredi ately" in the Act by using a tine period of 45 days in the
rules. The Conmm ssion stated, however, that the |egislative
hi story showed that although Congress wanted pronpt notification
in order to pronote fairness, Congress did not want a penalty
case to be vitiated sinply because the notification happened, in
a rare instance, to be sonewhat |ess than pronpt. The Conmi ssion
al so stated that it was appropriate to determ ne whether the |ate
filing of the Proposal for Assessment of Civil Penalty was
prejudicial to the respondent in that case and the Conmm ssion
hel d that no prejudice had resulted in that instance.

The evidence in this proceeding shows that no prejudice to
D resulted because of the fact that OD was not specifically
cited for a period of 1 year. OD had participated in the
t hor ough investigati on which MSHA made into the cause of the
acci dent and MSHA personnel cane to OO s office and di scussed the
fact that MSHA was considering the question of finding OD to be
an operator under the 1977 Act pursuant to the new rul es which
MSHA had promul gated with respect to independent contractors (Tr.
75-78). ODfiled a notice of contest of the citation after it
was i ssued and OD has been provided with a hearing and with the
opportunity to file a brief in support of its position
Therefore, the fact that the citation was not issued to OD for a
year after the violation occurred has not been prejudicial to OD

(5) 1Is any civil penalty justified?

OD s brief (p. 24) contends that even if it should be
determned that OD is subject to MSHA' s jurisdiction, it would be
totally inappropriate to assess any civil penalty what soever
because the accident occurred through no fault of OD. QD notes
that the inspector's statenent eval uating negligence showed t hat
the inspector did not believe that OD could have known or
predicted that the accident would occur and that its occurrence
was beyond OO s control. OD argues that the electric utility
industry is very safety conscious and that OD has a thorough
safety program (OD enphasizes that the enpl oyee who was
el ectrocuted was told before he went to the substation that it
was energi zed and that he violated a well-known conpany rule with
whi ch he was very famliar (Finding Nos. 12 and 15, supra). In
such circunstances, OD contends that assessnent of a penalty
woul d serve no useful purpose

Even OD' s witnesses agreed that a violation of the conmpany's
safety rules had occurred (Tr. 64; 96). One of the rules



vi ol ated was Paragraph 31-1 in Part 1l of OD s Safety Manua
(Exh. H and it requires that electrical |ines be grounded before
work on themis done. Citation No. 688762-1 issued by the

i nspector cited OD for a violation of section 77.704 which

provides, in pertinent part, that "[h]igh-voltage |ines shall be
deener gi zed and grounded before
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work is performed on them except that repairs may be permitted
on energi zed high-voltage lines if * * *" certain safeguards

are followed. The inspector testified that work can be done on
energi zed lines only under certain conditions and that one of the
conditions is that the weather be satisfactory. Inasmuch as it
was rainy and foggy on the day of the accident, the inspector
said that no work could have been done on the energized

hi gh-vol tage |ines under the weather conditions prevailing on the
day of the accident w thout violating the provisions of section
77.704. Since section 77.704 essentially provides that energized
i nes be deenergi zed or grounded and since OD s w tnesses agreed
that no attenpt had been made by either of OD s enpl oyees to
ground the lines before they worked on them all the evidence in
the record supports a finding that a violation of section 77.704
occurred, and | so find.

Havi ng found that a violation occurred, it is mandatory
under the Act that a civil penalty be assessed. The Conmi ssion
has held in several cases that liability of an operator for
viol ations of the mandatory safety standards is not conditioned
upon fault (U S. Steel Corp., 1 FMSHRC 1306 (1979); Peabody Coa
Co., 1 FMSHRC 1494 (1979); and Ace Drilling, Inc., 2 FMBHRC 790
(1980)). The Commi ssion has also held that if a citation or
order alleges a violation and one is found to have occurred, a
judge may not dismss the penalty proceeding wthout assessing a
penalty even if a notion to disnmiss is filed by counsel for MSHA
(I'sland Creek Coal Co., 2 FMSHRC 279 (1980), and Van Mil vehil
Coal Co., Inc., 2 FMBHRC 283 (1980)). Therefore, it is well
settled that I may not dismiss the Petition for Assessnent of
Cvil Penalty filed in Docket No. VA 81-65 seeking assessnent of
a civil penalty for the violation of section 77.704 involved in
this proceeding and that | nust assess a civil penalty based on
the six criteria set forth in section 110(i) of the Act (Tazco,
Inc., 3 FMBHRC 1895(1981)).

In connection with the assessnent of a civil penalty, it
shoul d be noted that a judge is not bound by the assessnent
procedures which are enpl oyed by the Assessnment O fice in
proposing civil penalties (Rushton Mning Co., 1 FMSHRC 794
(1979); Shanrock Coal Co., 1 FMBHRC 799 (1979); Kaiser Stee
Corp., 1 FMSHRC 984 (1979); U.S. Steel Corp., 1 FMSHRC 1306
(1979); Pittsburgh Coal Co., 1 FMBHRC 1468 (1979); and Co-Op
M ning Co., 2 FMSHRC 784 (1980)). Therefore, ny decision with
respect to the civil penalty issues is being nmade on the basis of
the evidence presented in this proceeding without regard to the
size of any penalty which may have been proposed by the
Assessment Office in Docket No. VA 81-65.

Consi deration of the Six Criteria

1. Size of OD s Busi ness

As to the criterion of the size of OD s business, | have
already indicated in Finding No. 1, supra, that ODis a

subsidiary of Kentucky Uilities Conpany, that it enploys 80
persons, and that its annual revenues fromthe sal e of



electricity anount to about $24,000, 000 per year. On the basis
of those facts, | find that ODis a | arge operator and, to the
extent that the penalty is based on the criterion of the size of
respondent's business, the penalty should be in an upper range of
magni t ude.
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2. FEffect of Penalties on OD's Ability To Continue in Business

OD s counsel did not introduce any evidence pertaining to
OD s financial condition. The former Board of M ne Qperations
Appeal s held in Buffalo Mning Co., 2 IBMA 226 (1973), and in
Associated Drilling, Inc., 3 IBVA 164 (1974), that if an operator
fails to present any evidence in a civil penalty case pertaining
to the operator's financial condition, that a judge may assune
t hat paynent of penalties would not have an adverse effect on the
operator's ability to continue in business. Therefore, in the
absence of any evidence in this proceedi ng which would support a
contrary conclusion, | find that paynent of civil penalties wll
not cause CD to discontinue in business.

3. History of previous violations

As to the criterion of OD s history of previous violations,
both the inspector who wote the citation and MSHA' s counse
stated that there is nothing in MSHA's files which show that OD
has previously been cited for a violation of the nmandatory health
and safety standards (Tr. 140). Therefore, the penalty to be
assessed in this proceeding will neither be increased nor reduced
under OD s history of previous violations.

4. (OD s good-faith effort to achieve rapid conpliance

The inspector testified that OD reinstructed its enpl oyees
with respect to the procedures which should be used prior to
wor ki ng on el ectrical equi pnment (Finding No. 15, supra).
Therefore, | find that OD made a good-faith effort to achieve
rapi d conpliance after being cited for the violation of section
77.704 and that mtigating factor will be taken into
consideration in determning the size of the penalty.

5. Degree of Negligence

As indicated in Finding No. 13, supra, the violation of
section 77.704 occurred because two of OD s enpl oyees went to
West nor el and' s hi gh-vol tage substation and attenpted to check
OD s netering equi pment without making a careful exam nation to
det erm ne whether the substation was energized and wi t hout
grounding the lines going into the netering facilities. Section
77.704 requires that high-voltage |ines be deenergized and
grounded before work is done on them Although work can be done
on energi zed hi gh-voltage equi prent, it would have been a
viol ation of section 77.704-2(4) for the enpl oyees to have worked
on the energized equipnent in this instance because the weat her
was rainy and foggy.

Two of OD s witnesses, including the enpl oyee who survived
the encounter wi th high-voltage equipnent, testified that no
attenpt had been nade to ground the equi pnent before an effort
was nmade to read the naneplate on the transformer. Both of OD s
Wi t nesses agreed that they had violated OO s own safety
regul ations, particularly paragraph 31-1, Part 111, of OO s
Saf ety Manual (Finding No. 12, supra). The inspector's statenent



al so shows that he did not consider OD to have been negligent
since he checked the portion of the formused by inspectors for
eval uati ng negligence which states that the failure of the two
enpl oyees to follow the provisions of section 77.704 "could not
have been known or predicted, or occurred due to circunstances
beyond the operator's control™. Under the "Remarks" portion of
the inspector's statenent,
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the inspector nade the followi ng entry: "The enpl oyees were told
t he substation was energi zed before they left their duty station”
(Exh. 3).

MSHA' s brief (p. 20) states that "* * * the failure to
foll ow basic safety rules under the Act and under conpany
regul ati ons woul d indicate at |east ordinary negligence on the
part of the operator."™ NMSHA' s brief, however, does not cite any
testinmony to show why the conpany's managenent should be held to
be negligent for failure of experienced enployees to foll ow basic
safety rules or the alnost identical provisions of section
77.704. In Nacco Mning Co., 3 FMSHRC 848 (1981), the Conm ssion
found that the operator was nonnegligent for a violation of
section 75.200 in circunstances which showed that a foreman had
gone out fromunder roof support for a distance of 10 to 12 feet
in violation of the operator's roof-control plan. The forenman
was killed when the roof fell on him The facts showed that the
foreman had recei ved proper training and that he had shown good
judgment on prior occasions with respect to follow ng safety
regul ati ons, but on the day of the accident, he acted aberrantly
and engaged in conduct which was wholly unforeseen. The
foreman's action did not expose anyone else to harmor risk. The
Conmi ssion stated that finding an operator negligent in such
ci rcunst ances woul d di scourage pursuit of a high standard of care
because regardl ess of what an operator did to insure safety, a
finding of negligence would al ways result.

The evidence in this proceedi ng shows that OD s nanagenent
was not as free fromfault as the evidence indicated in the Nacco
case cited above. As | have already pointed out in this decision
in my discussion of the issue of whether accidents on m ne
property are subject to MSHA's jurisdiction as opposed to OSHA' s
jurisdiction, OD s superintendent of nmeters sent two enpl oyees on
January 22, 1980, to check a neter which he believed was worKking
properly. One of the enpl oyees who was sent to the m ne had
originally installed the neter. The other enployee had repl aced
the nmeter on January 21, the day before the two enpl oyees were
sent back to the substation to check the nmeters. The enpl oyee
who replaced the nmeter was a neter man, first class.

West nor el and had only suggested to OD s superintendent of neters
that the neter at the substation m ght be defective because no
light was burning in the nmeter and because its di sk was turning
countercl ockwise (Tr. 99). OD s general nmanager testified that
the type of nmeter which had been installed did not have a |ight
init. The superintendent of neters had already told
West nor el and' s enpl oyee that he thought the neter's disk was
supposed to turn counterclockwi se. Therefore, the evidence shows
that nothing was wong with the neter which required any checking
to be done. Since the nmeter had no light, no Iight could have
been seen by Westnorel and's enpl oyee. The nmeter's disk was
supposed to turn countercl ockwi se. The fact that the
superintendent of meters did not have a discussion with his

enpl oyees in sufficient detail for themto realize there was no
need to check the neters is strong support for a finding that
managenent failed to advise the two enployees as to the duties
they were expected to performat the substation



Unl ess the enpl oyees' supervisor was renmiss in his duties of
providing the enployees with specific information, there is no
possi bl e expl anation for the meter man, first class, who had
installed the neter on the previous day, to have testified that
they could not check the light in the nmeter because the enpl oyee
who was el ectrocuted had m stakenly concluded that no electricity
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was flow ng through the substation. 1t appears to nme that the
enpl oyees were sent to the substation with indefinite

i nstructions and that managenent was negligent in providing them
wi th exact information and instructions concerning the work which
was required to be done at the substation

There is al so reason to believe that nanagenment knew, or
shoul d have known, that the enployee who was el ectrocuted had a
proclivity for cutting corners with respect to obeying safety
precautions. For exanple, he proposed to check the naneplate on
a transformer by |eaning a | adder across the fence around the
subst ati on agai nst the crossbar on which the high-voltage
transformer was |ocated for the purpose of clinbing the [adder in
order to read the naneplate on the transforner. He proposed to
check the naneplate in that fashion to avoid opening the gate to
t he substation by knocking fromthe gate a piece of 2 by 4 which
had been nailed on the gate to keep it from com ng open for easy
access by an animal or person who m ght have gone inside the
subst ati on where the danger of el ectrocution existed.

For the reasons given above, | do not believe that the
ci rcunst ances showi ng no fault by managenent existed in this
proceeding to the extent that it did in the Nacco case. | am

required to consider the evidence as a whole in making ny
findings. Therefore, despite the fact that the witnesses
professed to believe that OO s nanagenent was free of negligence
and coul d not have foreseen the occurrence of the accident,
bel i eve that OO s nmanagenent failed to give the enpl oyees proper
i nstructions before they were sent to the substation and

bel i eve that the actions of the deceased enpl oyee at the
substati on show that he was in the habit of disobeying safety
regul ations. |In the Nacco case, the evidence showed that the
foreman who was killed had a history of follow ng safety
procedures and that he acted aberrantly on the day he was kill ed.
The evidence in this proceedi ng shows that the enpl oyee who was
killed had a history of acting in violation of safety regul ations
because he violated at | east three of the conpany's own
regul ati ons before he was el ectrocuted. Specifically, he first
failed to nmake a careful visual exam nation of the disconnects
which were clearly visible as shown in a photograph taken during
a snow stormon the day follow ng the accident. The wires are
easily visible in the photograph even though the photograph was
taken fromthe place where the deceased enpl oyee woul d probably
have been standi ng when he carel essly decided that the substation
was deenergized. It is unlikely that the rain or fog prevented
himfrombeing able to see the wires on the disconnects, but it
he could not see the wires clearly, that was all the nore reason
for himto have gone inside the substation so as to assure
hinmself that the wires were not there. The nere fact that he was
used to seeing a type of disconnect having wires inside a 1-inch
tube did not excuse himfrom nmaking certain that no type of wire
was actually running between the upper and | ower holders on the
di sconnects (Finding Nos. 8-10, supra).

The second violation of the safety precauti ons was that the
deceased enpl oyee failed to ground the conductors before trying



to read the information on the transformer's nanmeplate (Tr.
64- 65; 96).

The third violation was not carried out because the deceased
enpl oyee only proposed to place a |ladder in an unsafe position in
violation of OD s safety regul ations for use of |adders (Exh. H
Part 1, Section 4). The violation was not carried out because
the meter man, first class, who had
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acconpani ed t he deceased enpl oyee, suggested that they go inside
the substation and clinb the pole on which the transforner had
been installed in order to read the naneplate (Tr. 93).

Based upon nmy review of the entire record, | find that the
vi ol ation of section 77.704 was associated with a noderate degree
of ordi nary negligence.

6. Degree of Gavity

MSHA' s brief (p. 20) states that the violation nust
necessarily be considered to have been serious because the
violation resulted in the el ectrocution of one of OJ s enpl oyees.

The evi dence shows that the substation's purpose was to reduce
voltage from 12,470 to a vol atage whi ch was needed to operate
m ni ng equipnent. It would be difficult to find a violation
whi ch has nore obvious potential for causing electrocution than
failure to ground wires which may be transmtting 12,470 volts.
Therefore, | find that the violation was extrenmely serious.

It should also be noted that the deceased enpl oyee's failure
to make a proper visual exam nation as to the substation's
energi zed status influenced the other enpl oyee who had
acconpanied himto the substation to assune al so that the
subst ati on had been deenergi zed. Thus, the deceased enpl oyee's
viol ation of section 77.704 exposed anot her enpl oyee to possible
el ectrocution along with hinself. Westnoreland could al so have
had enpl oyees working at the substation. Since one would
ordinarily be inclined to rely on the supposed expertise of an
enpl oyee of an electrical utility conpany, the violation would
have been likely to have exposed any people in the vicinity of
the substation to possible electrocution because they woul d have
assuned that OD s enpl oyees woul d not have perfornmed work at the
substation wi thout nmaking certain that the substation had been
deener gi zed.

Based on the findings above to the effect that a | arge
operator is involved, that there was a good-faith effort to
achi eve rapid conpliance, that paynent of penalties will not
cause OD to discontinue in business, that there is no history of
previous violations, that there was ordinary negligence, and that
the violation was extrenely serious, | find that a civil penalty
of $3,000 shoul d be assessed.

VWHEREFORE, it is ordered:

(A) The Notice of Contest filed in Docket No. VA 81-40-Ris
deni ed because A d Dom ni on Power Conpany is an independent
contractor and operator within the neaning of section 3(d) of the
Federal M ne Safety and Health Act of 1977 and was cited by MSHA
for a violation under regul ations properly promulgated for citing
i ndependent contractors for violations occurring on nine

property.
(B) Citation No. 668762-1 dated January 21, 1981, is



af firnmed.

(C The Petition for Assessnent of Gvil Penalty filed in
Docket No. VA 81-65 is granted and A d Dom ni on Power Conpany,
within 30 days fromthe date of this decision, shall pay a civil
penalty of $3,000 for the violation
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of section 77.704 which was violated by dd Donminion as all eged
in Citation No. 688762-1 issued January 19, 1981, as nodified
January 21, 1981.

Richard C Steffey

Admi ni strative Law Judge

(Phone: 703- 756- 6225)
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

The actual Petition for Assessnent of Civil Penalty had

not been filed in Docket No. VA 81-65 at the tinme the hearing was
hel d, but ny order issued March 20, 1981, consolidated the civil
penalty issues with the issues raised by the Notice of Contest.
Therefore, the civil penalty issues are ripe for decision on the
basis of the record made in this proceedi ng.

~FOOTNOTE_TWOD
Thi s deci sion has been del ayed by the fact that | was out
of the office for 4 weeks because of an eye operation

~FOOTNOTE_THREE

The quotation above is taken from a paragraph appearing on
page 14 of Senate Report No. 95-181, 95th Congress, 1st Session
or page 602 of the Legislative Hstory of the Federal M ne Safety
and Health Act of 1977 prepared for the Subcommittee on Labor of
the Conmittee on Hunman Resources, United States Senate, July
1978.



