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Appear ances: Mary Lu Jordan, Esqg., Washington, D.C, for Conplai nant;
Dani el L. Fassio, Esq., Pittsburgh, Pennsylvani a,
for Respondent.

Bef or e: Judge Melick

This case is before me upon the conplaint of the United M ne
Workers of Anmerica (Union) on behalf of Gary L. Shreve under
section 105(c)(3) of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. 0801 et seq., the "Act," alleging that the
Consol i dati on Coal Company (Consolidation) discrinnated agai nst
and interfered with M. Shreve in violation of section 105(c)(1)
of the Act. (FOOINOTE 1) Seven specific protected activities and eight
acts of discrimnation and interference ranging in tine from
Decenmber 7, 1979, to March 7, 1981, are alleged. Conplai nant
seeks costs, expenses (including attorney's fees) and a genera
order requiring Consolidation to cease and desist from
purportedly threatening to transfer or discharge enpl oyees who
report unsafe or unhealthy conditions and who refuse to perform
work in unsafe or unhealthy conditions.
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Prehearing Mtions

Consol i dati on argued in dism ssal notions that the conplaint
shoul d have been dism ssed as to those all eged discrimnatory
acts that did not occur within 60 days before the Uni on conpl aint
was filed with the Secretary, citing sections 105(c)(2) and
105(c)(3) of the Act as authority. (FOOTNOTE 2) It is undisputed that
the Union conmplaint in this case was initially filed with the
Secretary on Novenber 21, 1980, and that the Union was
subsequently notified of the Secretary's determ nation that no
viol ati on of section 105(c) had occurred. Six acts of
discrimnation and interference were cited in that conplaint only
two of which were alleged to have occurred within 60 days before
that conplaint was filed with the Secretary, i.e., the acts
al l eged to have occurred on Novermber 10 and 12, 1980. The
remai ning acts were alleged to have occurred on Decenber 7, 1979,
February 23, 1980, March 4, 1980, and "sonetinme in 1980."

VWile the Union had initially clained that the four earlier
di scrimnatory acts should each have been considered on its own
merits as an independent conpl aint under section 105(c)(3) of the
Act, it has apparently withdrawmn fromthat position. As
clarified in its posthearing brief, the Union position nowis
that evidence of the earlier acts should be considered only as
evi dence of a pattern of conduct leading up to the alleged
di scrimnatory acts on Novenber 10 and 12, 1980. To the extent
that evidence of prior acts of discrimnation could be used to
denonstrate that the conduct of the individual allegedly acting
in a discrimnatory manner on Novenber 10 and 12, 1980, was in
conformity with those previous acts as a habit or practice,
found such evidence to be rel evant and adm ssi ble at hearing.
Conmi ssion Rule 60(a), 29 C.F. R 02700.60(a). See also, Rule
406, Federal Rules of Evidence. | see no reason to reconsider
that ruling at this tinme. In light of the position of the Union
inits brief, the question of whether those earlier acts could
al so support independent actions before the Conm ssion under
section 105 of the Act is no |onger before ne.
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Consolidation further argued in its notion for partial dismssa
that the conplaint herein should have been dism ssed as to the
discrimnatory acts alleged to have occurred subsequent to the
filing of its conplaint with the Secretary. For the reasons that
follow, | conclude that | cannot consider the nerits of those
al | eged acts either as independent conplaints under section 105
of the Act or as relevant evidence in support of the alleged
i nci dents on Novenber 10 and 12, 1980, which preceded those
al l eged acts. Under section 105(c)(3), the right of a miner or
representative of mners to file an action before the Conm ssion
on his own behalf arises only after the Secretary determ nes that
no violation of section 105(c) has occurred. See footnote 2,
supra. | ambound to give operative effect to the plain nmeaning
of that statutory requirenent. United States v. Menasche, 348
U S 528, 99 L.Ed 615, 75 S. C. 513 (1955). Accordingly, | do
not have authority to consider in this proceeding as a
substantive matter any discrimnatory acts alleged to have
occurred subsequent to the filing of the conplaint with the
Secretary and which therefore had not been considered by the
Secretary. Respondent's notion for partial dismssal is
therefore granted with respect to the discrimnatory acts all eged
to have occurred on February 17, 1981, and March 7, 1981

Consol i dation further argued that any evidence relating to
those all eged acts of discrimnation on February 17, 1981, and
March 7, 1981, was inadm ssible for any purpose in this
proceedi ng. Wile arguably such evidence of subsequent conduct
m ght be admi ssible to show the habit or routine practice of an
i ndi vi dual thereby being relevant to proving that the conduct of
that individual on the particular occasion at issue was in
conformty with that habit or routine practice, Comm ssion Rule
60(a), supra; Rule 406, Federal Rules of Evidence; the proffered
evidence in this case is clearly so collateral to the principa
issues that | find it to be irrelevant. Since the alleged
violators of M. Shreve's rights on February 17 and March 7,
1981, were persons not even alleged to have been involved in any
of the preceding discrimnatory acts, their behavior on these
occasi ons could hardly be considered evidence of habits or
routi ne practices of any of the other individuals cited for the
previous discrimnatory acts. (FOOTNOTE 3) The proffered evidence is not
t herefore adm ssible. Comm ssion Rule 60(a), supra.

| also observe that the Union failed to inform Consolidation
of these alleged subsequent discrimnatory acts until the day of
hearing. This constituted a violation of the prehearing order
i ssued by the undersigned on June 24, 1981. |In order to refute
t hese new al |l egations of discrimnation, it appears that
Respondent woul d have been required to call the five w tnesses
all eged to have participated in, or been present during, the
al l eged acts. Four of those witnesses were |ocated too far from
the hearing site to appear on the schedul ed
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day of hearing. |In addition, at |east one of the w tnesses was
conmitted to testify on the followi ng day as an essential witness
in an out-of-state trial. Thus, on the one hand, it would have
been unfairly prejudicial to the Respondent to have all owed the
proferred evidence without providing it an opportunity to rebut
that evi dence and, on the other hand, it would have caused undue
del ay and expense to have continued the hearing for an additiona
2 days to provide Respondent an opportunity to call the essenti al
wi tnesses on its behal f. Mreover, even the Conpl ai nant conceded
that it did not wish to have the proceedi ngs continued. Under

t he circunstances, even assum ng, arguendo, that the proffered
evi dence was relevant, it was an appropriate sanction for
nonconpl i ance with the prehearing order to have excl uded that

evi dence. Evidence regarding alleged discrimnatory acts on
February 17, 1981, and March 7, 1981, is therefore given no

consi deration in this case.

Sunmmary of the Evidence

The Principal Conplaints - Novenber 10 and 12, 1980: These
conpl aints center on two conversations, one on Novenber 10, 1980,
bet ween union safety conmtteeman Richard Lipinski and Gary
Shreve's foreman, Al bert Al oia, and the other on Novenber 12,
1980, between Gary Shreve and Al bert Aloia. At the tine of the
conversations, Albert Aloia, a recent m ne engineering graduate,
had been working at the McElroy Mne for only 2 years and had
been a section foreman for |less than a year. According to Al oia,
on Friday, Novenber 7, a conpany official informed himthat an
al l eged "hotline" safety conplaint had been nmade to the Federa
M ne Safety and Heal th Adm nistration (MSHA) regardi ng the scoop
car under Aloia' s control. He was infornmed that the conpl aint
concerned unsecured lids for the scoop car batteries. Aloia was
"di sgust ed" about the conpl ai nt because he thought he had al ready
corrected the problem It appeared that in spite of his
corrective actions and without reporting any problemto him
someone on the safety conmttee had reported the conplaint to
MSHA. He suspected that his scoop car operator, Gary Shreve, had
initiated the complaint. It had been Shreve's past practice to
bypass himin conpl ai ni ng of equi prent defects.

On the foll owi ng Monday (Novenber 10), Al oia had occasion to
talk with Union Safety Committeenan Lipinski. Aloia confided in
Li pi nski because he felt they "understood each other" and had a
"fairly good relationship.” Aoia s testinony about the
conversation is as follows:

Q [Attorney for Consolidation] And did you ask him
what was wong with the nethod that you had renedi ed
[sic]?

A. [Aloia] In a general sense | did. | stated that I
didn't think there would be anything wong with it.

Q \Wat did he say?

A. He didn't say nuch during the whol e conversation.



Q D dhe say that it was okay, as far as he was
concer ned?
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A. | don't think he stated that?

Q He didn't state that?

A, No.

Q Do you recall himstating anything about the nethod
about which the |lids had been secured?

A. | do not recollect himstating anything.

Q D d you discuss M. Gary Shreve at all during this
time when you were inspecting the lids on the scoop
car?

A.  Yes.
Q And how did his nane conme up in the conversation?

A It is what we were tal king about before, he was the
operator and if there was a problem | felt he should
have cane and tell nme about [sic]. And that's
basically what | was telling Lipinski

JUDGE MELICK: Wiat was the full conversation that
occurred regarding M. Shreve, on this day with M.
Li pi nski ?

THE WTNESS: | told Lipinski that if there was a
probl em here that the problem should cone to ne first.
It seemed like lately all the problens that were going
on the safety commttee were going around me and 1'd be
getting it second hand, and that didn't seemright.

That wasn't the way it was supposed to worKk.

JUDGE MELICK: What did that have to do with M.
Shr eve?

THE W TNESS: I n what sense?

JUDGE MELICK. Well, the question | asked, the
information I want is the full extent of the
conversati on between you and Lipinski concerning M.
Shreve.

THE WTNESS: | also said in that conversation that it
seened |i ke we've had a numerous nunber of problens

wi th that scoop and maybe Gary couldn't handl e the job
because of all the problens.

JUDGE MELICK: Did you suggest anything el se?

THE WTNESS: No, sir.
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JUDGE MELICK: Did you suggest that perhaps he woul d be better
anot her j ob.
THE WTNESS: No, sir.

JUDGE MELICK: Is that the extent of your conversation
concerning M. Shreve?

THE WTNESS: Yes, sir.
JUDGE MELICK: Al right.

Q (By M. Fassio) Didyou tell M. Lipinski that you
were going to have Gary Shreve taken off the scoop car?

A, No, sir.

Q D dyou tell R ck Lipinski that there was al ways
somet hing wong with the scoop car?

A. | told M. Lipinski that there was a numerous
anmount of problenms with the scoop car.

Q D dyoutell himthat it was always one thing after
anot her and it always needs fixing?

A No, | don't believe, | said that. | said that
there was a nunerous anount of problens.

Q D dyou state to himyou can see why ot her forenen
do not want to work with Gary Shreve?

A. No, | don't think | said that.
JUDGE MELICK: You could have said it?
THE WTNESS: No, | did not say that.

JUDGE MELICK: Did you say anything that mght be
interpreted as com ng out that way?

THE WTNESS: | said that | thought that maybe Gary
could not handl e the job.

(Tr. 306-309).
Uni on safety conmtteeman Richard Lipinski also testified

concerning that conversation. The relevant testinony appears as
fol | ows:
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[ Li pi nski ]

* * * | could tell he was kind of-- he was kind of
upset and he was kind of disgusted. He says, |'m going
to have Gary Shreve taken off the scoop car, you know,
he says, he keeps on-- everytime he runs it, there's
somet hing wong with the scoop car. And he said, |I'm
just tired of it, and he said I've tried to work with
Gary on getting things fixed on the scoop car, but it's
al ways one thing after another and, you know, like it
seens like all the tine there's sonething that needs
fixing on the scoop. And that he could see why none of
the other forenen really liked working with Gary.

| told Albert, | says, you know, you're really upset.
The way I'msaying it now, |'m saying, you know, just
in my own tone voice [sic], but you know, he was very
upset and | told himthere's no sense getting this
upset Al bert, you know

And he says, no, he says, the hotline was called on ny
scoop and I'mreally pissed off about it. He said,
that when Gary runs the scoop car, you know, there's
al ways sonet hing that conmes up, but with soneone el se
on the scoop car when Gary's off or on vacation and
they don't seemto have any probl ens.

And | says, you know, that really doesn't really, you
know, sound like him And he said, well, cone on up
and I'll show you what, you know, what it is all about.
I went on up and he showed me where they had wel ded
some additional supports on, to hold the Iids on
better. | told Al bert then, | said, that to me this
isn't an upsetting manner-- matter, that, you know,
what they done was a perfectly, you know, correct thing
to do to support the lids on better and I can't see you
bei ng so upset over this.

And that was-- right then, we kind of ended the
conversation * * *

(Tr. 188-189).

Li pi nski reported the conversation he had with Aloia to Gary
Shreve on Wednesday, Novenber 12, 1980. Shreve's testinony in
this regard is as follows:

Q [Counsel for Union] And can you tell us what M.
Li pi nski sai d?

A. [Gary Shreve] Yes, he said that Albert had stated
to himthat he was going to renove ne fromny job

He'd had enough and it was-- there was sone foul words
said, and then
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he said that he was just tired of it. He'd had enough.
com ng off the scoop.

Q D d he explain any further, as to why M. Aloia had
made this statenent at this tinme?

A Yes, he said that-- he told ne that | had called
the hotline on his, his scoop car-- his scoop car.

(Tr. 30).
After Lipinski told Shreve about the conversation he had

with Al oia, Shreve confronted Aloia. Shreve's testinony
concerning that conversation is as foll ows:

Q * * * | asked was the statenent that was all eged
to have been made by M. Aloiai [sic] made directly to
you?

A. [Shreve] Later that day, yes.

Q Later what day?

A, The --

Q The 12th of Novenber?

A, Yes, 12th of Novenber.

Q And what did M. Aloiai [sic] say to you?

A. He said that he blewit.

Q He blewit?

A.  Yeah, he lost it. It was a -- he admtted to

everyt hing Ri cky said.

* * *x k% * * *

Q Al right, at that point what happened?

A. | told himthat | was going to file a safety
gri evance.

Q You didn't say, what is going on, you said I'm
going to file a safety grievance?

A.  He knowed what was goi ng on.
Q How did he know what was going on? | thought you

had said you had been in M. Donley's office, M.
Donl ey

was
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said to go downstairs and go inside and talk to your section
f or eman?

A. Because | had tal ked to John-- | had approached
John Tot he and John Tothe wanted to neet with ne and
Al bert, and that would have been with no one else
there, basically, and that would have been if we woul d
have went in the office, I would have asked for a
committeeman and | woul dn't have cared, just so | had
sonmebody to hear the conversation. Now, that's ny

opi nion that he sent "Preacher" away.

Q Al right, what I"'mreally interested in, M.
Shreve, what was said between you and M. Al oi a?

A. That | was going to file a safety grievance
Q Over?

A.  The way he had been treating nme and harassi ng ne.
| considered it harassnent and discrimnation

Q D d Abert ask you what sort of harassing treatnent
you had been subjected to by hinP

A.  Yes.

Q \Wat did you say?

A And | didn't quote the dates or anything, | quoted
[sic] over in tailgate. | quoted [sic] up at the end

of the section.

Q You gave hima litany of everything that happened
over the years.

A.  Yes.

Q D d you nention the statenment by R chard Lipinski ?
A.  Yes.

Q And what did Al bert say?

A. Al bert said, yes he nmade it. He was just nad

because he--

Q \What was the statenent that was made by Lipinsk
gquote it exactly, tell me what Al bert admitted to, that
you recal |l ?

A. | don't follow you, could you repeat the question?
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Q Yes, ny question really is, you said that Al bert admtted
maki ng the statement, | want to know what statenent that Al bert
admtted to naking?

A. Al bert said that he thought that 1'd called the
hotline. He-- his scoop, his scoop was turned into the
hotline and that-- his exact words were that pissed ne
off. That's what he said to ne.

Q Albert admtted to you that he thought that you had
made the hotline call?

A.  Yes.

Q And that he was upset over it?

A.  Yes.

Q D dhe admit that he had threatened to fire you or

téke you of f the scoop car?
Yes.
VWhat did he say?

He said that he had made the statenent, yes, | told
ick that I was going to take you off the scoop car

2> O »

kay, he admitted that, is that your testinony?

> O

Yes.

Q D d he say why he had nmade that statenent allegedly
to M. Lipinski?

A. | don't-- did he say-- repeat the question

Q That questionis if M. Aloia admtted, as you say
that he did, that he'd threatened to take you off the
scoop car, did he tell you why or did M. Lipinski tel
you why M. Al oia supposedly nade that statenent?

A. The first tinme | heard it was from Ri ck Li pinski
The second time was in D section with Al bert Al oia.

Q And what was the reason given?

A. Because he was turned into the hotline. H's scoop
was turned into the hotline.

(Tr. 91 and 100-103).
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The sane conversation was described by Aloia in the foll ow ng
testi nmony:
Q You did talk with M. Shreve?

A.  Yes.

Q D d he approach you or did you approach hin?
A. He approached John Paul Tothe and said that he
needed to talk to us.

Q That he needed to talk to you and M. Tot he?

A Yes, sir.

Q D d he say why he needed to talk to you and M.
Tot he?

A. | don't believe he did, because | really didn't

talk to him He talked to John and John just i nforned
him[sic] that we needed to go over and talk to M.
Shreve about sonet hi ng.

Q Okay--

A. And | was supposed to neet John there at twelve
o' clock that day or sonething |ike that and John filled
me in then.

Q Ckay, did you eventually have your discussion with
M. Shreve and M. Tot he?

A. W got there around twel ve, and sonehow he said he
didn't want to talk to John, but John said you had
better go over there and talk to him

Q John said to you you had better go over there and
talk to Gary Shreve?

A.  Yes.

Q Ckay, did you go over and talk to hinP

A Yes, | did.

Q \What was the conversation about?

A. W tal ked about, what Lipinski and I tal ked about,

and we went over sone things about how safety problens
with the scoop, why they were not reporting and stuff
like that, how they got around ne, and how they went to
the commttee
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before they cane to us, we tal ked about sone ot her things that
had happened on the scoop, with the pitch point signs [sic] and
things like that, and | think he said sonething about I
threatened his job, and I stated that | did not threaten his job.

Q M. Shreve asked you whet her or not you threatened
his job?

A.  Yes, he did.

Q And what did you tell M. Shreve?

A | told himthat | did not threaten his job.

Q D d he ask you whether or not you had threatened to
take himoff the job of scoop car operator?

A Yes, | believe that's how it was worded

Q Excuse ne?

A. | believe that's how it was worded

Q \What was your response?

A. | said | did not threaten to take himoff the job.
Q D dyou ever intend at any tine to threaten or take
Gary Shreve off the job of scoop car operator?

A No, | didn't.

Q Do you feel that anything that you said to M.
Shreve concerning his work as a scoop car operator, was
in any way threatening or intimdating?

A No, | didn't, I tried to relate to himthat when he
had safety problens to cone to ne first, instead of --

Q Wy was that?

A. Because | felt that we had a relationship that we
coul d have sol ved problens, we didn't have to go
out si de our group of people.

Q \Wen you say your group of people, you nean the
peopl e that work at the section?

A.  Yeah, the twenty-one people that we have.
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Q But you didn't in any way tell M. Shreve not to go outside
t he group of people?

A. No, | didn't, something was stated about, if he was
to file a grievance, and | told himthat was his right.

Q So you didn't say you shouldn't file a grievance
over this?

A No, | didn't.
(Tr. 310-313).
Eval uati on of the Evidence

In order to prevail in this case, the Conpl ai nant nust first
establish by a preponderance of the evidence that (1) Gary Shreve
engaged in a protected activity, (2) that adverse action was
taken against him and (3) that the adverse action was notivated
in any part by the protected activity. Secretary of Labor ex
rel. David Pasula v. Consolidation Coal Company, 2 FMSHRC 2786
(1980); rev'd on other grounds, No. 80-2600 (3d Cr. COctober 30,
1981), Robinnette v. United Castle Coal Co., 3 FMSHRC 803 (1981),
and Chacon v. Phel ps Dodge Corporation, 3 FMBHRC AAA
Novermber 13, 1981. The reporting of an alleged danger or safety
violation to the representative of mners is a protected activity
under section 105(c)(1) of the Act. Footnotel, supra. The
mner is protected fromretaliation even if he did not actually
report a safety violation or hazard to the representative of
mners if the adverse action against himwas the result of a
belief that he had nmade such a report. Elias Mses v. Witely
Devel opnent Corporation, 3 FMSHRC 746 (1981), petition for review
granted, May 1981. Even assum ng, however, that Shreve had
engaged in such a protected activity, | do not find in this case
sufficient evidence of resulting discrimnatory action or
interference to support a violation of section 105(c)(1).

November 10, 1980, Conversation: The conpl aint alleges that
Shreve was unlawfully threatened in a conversation between Al oia
and Lipinski on this date. According to Aloia, he told Lipinsk
in the subject conversation only that "it seenmed |i ke we've had a
nuner ous nunber of problenms with that scoop and maybe Gary
[ Shreve] couldn't handle the job because of all the problens."
According to Lipinski, Al oia said:

" mgoing to have Gary Shreve taken off the scoop car

* * * everytine he runs it, there's something wong
with the scoop car. * * * |'ve tried to work with

Gary on getting things fixed on the scoop car, but it's
al ways one thing after another and * * * it seens

like all the tine there's sonething that needs fixed
[sic] on the scoop.

VWiile Aloia s version of his own statenment is too inprecise,
anbi guous and conditional to constitute any inpernissible threat,
I do not find his version to be entirely credible. Because of



Li pi nski's position of neutrality and
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disinterest on the other hand, | find himto be a nore reliable
witness. It is apparent fromLipinski's version of the
conversation that Al oia indeed wanted to have Shreve transferred
fromthe scoop car. According to Lipinski, Aloia was "really
upset” and "kind of disgusted" at the time of this conversation
because the MSHA hotline had been called on the scoop. Aloia
hinself admitted that he was indeed "di sgusted" to learn that the
"hotline" had been called on the scoop because the battery lids
on the scoop had al ready been repaired. Wile he knew t hat
Shreve had not made the actual "hotline" call, he suspected that
Shreve had originated the conplaint to the union representative
who nmade that call. Accordingly, | amconpelled to find that
Aloia's statenent to Lipinski was notivated at |east in part by
his belief that Shreve had originated that safety conpl aint.

An essential question still remains, however, as to whether
that statenment of intent to have Shreve transferred even though
notivated by a protected activity, resulted in any unl awf ul
interference or discrimnation against Shreve if it was expressed
only in confidence to a third party with no intent that it be
comuni cated to Shreve. Indeed on the facts of this case, | find
that Aloia did not intend to have any part of the conversation
di sclosed to Shreve. In explaining this confidentiality and his
reason for confiding in Lipinski, Aloia testified "[y]ou got to
understand that [Lipinski] and | had a fairly good rel ationship,
| felt, we understood each other." Since any reference to the
possibility of Shreve being transferred was thus nmade to Lipinsk
in confidence with no intent or expectation that Lipinski would
violate that confidence, | cannot conclude that any such
statenment constituted an inproper threat to Shreve. The facts
are not unlike those in NLRB v. MCann Steel Conpany, Inc., 448
F.2d 277 (6th Gr. 1971). |In that case, an apparent threat nade
in a private conversation between managenent personnel not
i ntended to be overheard by any enpl oyees was held not to
constitute an inproper threat to the enpl oyees under the Nationa
Labor Rel ations Act. Here, the private conversation between Al oia
and Li pinski was not only not intended to be revealed to Shreve,
it was deened by Aloia to be confidential

It is arguable that Al oia should neverthel ess be responsible
for threats made out of the presence of Shreve when the third
party in whose presence the threats were nmade viol ates such a
confidence. However, because of the inherent unreliability of
such hearsay, Shreve would not be justified in relying on such
evi dence alone to establish an unlawful threat. O herw se, an
operator could be penalized under the Act for the rankest of
i rresponsi ble and fal se runors. (FOOTNOTE 4) Before any person under
simlar circunmstances could be permitted to rely upon that type
of information, it would be reasonable to expect that it be
confirmed, preferably by confronting the source. As
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di scussed, infra, Shreve did in fact subsequently confront that
source, i.e., Aloia, who thereupon apparently confirmed that the
earlier conversation between he and Lipinski did in fact take
pl ace but indicated that what had been said had since been
count ermanded and retracted. See discussion of Novenber 12
conversation, infra. Any threat that had been nmade was
accordingly then neutralized. See N.L.R B. v. Staub d eaners,
Inc., 418 F.3d 1086 (2d Cir. 1969), for application of the
"neutralization theory” under the National Labor Rel ations Act.
Under the circunstances, | do not find find that either version
of the conversation between Al oia and Lipinski on Novenber 10,
1980, would have resulted in any unlawful discrimnation or

i nterference.

Novenmber 12, 1980, Conversation: It is undisputed that on
Novenber 12, 1980, there was a direct conversation between Shreve
and Al oia in which Shreve confronted Aloia with the hearsay
reports fromLipinski. Even if Shreve's version of this
confrontation is accepted as the nore credible, it is clear that
Aloia did not then threaten to renove Shreve fromthe scoop car
The npbst that can be gl eaned from Shreve's version of this
conversation is that Aloia admtted that in his previous
conversation with Lipinski 2 days before, he had indeed
threatened to renove Shreve but that he now recogni zed that such
a threat was inproper and retracted it. Indeed, by admtting to
Shreve that he "blewit," Aloia was clearly expressing that
recognition. Thus, when Shreve first confronted Aloia with the
hearsay all egations of threats reported to him by Lipinski, the
"threats" were neutralized. Staub Ceaners, supra. |n other
words, as a result of the confrontation on Novenber 12, 1980,
Shreve could not have been truly threatened. While he then
| earned that the previous hearsay runor about a possible
recomended job transfer was in fact accurate, he also | earned at
the sane tine that the earlier contenplated action had al ready
been count ermanded and was retracted. Under the circunstances,
find that Conpl ainant has failed to neet its burden of proving
any unlawful discrimnation or interference. (FOOTNOTE 5) The conpl ai nt
is accordingly dism ssed.

Gary Melick
Admi ni strative Law Judge
o
~FOOTNOTE_ONE
1 Section 105(c) (1) of the Act provides in part as foll ows:

"No person shall discharge or in any manner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation agai nst or otherwise interfere with the exercise
of the statutory rights of any mner, [or] representative of
mners * * * in any coal * * * mne subject to this Act
because such nminer, [or] representative of mners * * * has
filed or made a conpl aint under or related to this Act, including
a conplaint notifying the operator or the operator's agent, or
the representative of mners at the coal * * * mne * * * or
because of the exercise by such mner, [or] representative of



mners * * * on behalf of hinmself or others of any statutory
right afforded by this Act."

~FOOTNOTE_TWOD
2 Section 105(c)(2) provides in part as foll ows:

"Any miner * * * or representative of mners who
bel i eves that he has been di scharged, interfered with, or
ot herwi se di scrimnated agai nst by any person in violation of
this subsection may, within 60 days after such violation occurs,
file a conplaint with the Secretary all eging such
di scrimnation."”

Section 105(c)(3) provides in part that:

"Wthin 30 days of the receipt of a conplaint filed
under paragraph (2), the Secretary shall notify, in witing, the
mner * * * or representative of mners of his determ nation
whet her a violation has occurred. |If the Secretary, upon
i nvestigation, determ nes that the provisions of this subsection
have not been viol ated, the conplainant shall have the right,
within 30 days of notice of the Secretary's determ nation, to
file an action in his own behalf before the Comm ssion, charging
discrimnation or interference in violation of paragraph (1)."

~FOOTNOTE_THREE

3 Wiile the evidence could have arguably supported a
contention that the alleged discrimnatory acts of Consolidation
personnel other than Al oia showed a conspiracy or pattern of
di scrimnation by the conpany, the Conplainant failed to proffer
evi dence to denonstrate that these acts were other than the
i sol ated i ndependent acts of the named individuals.

~FOOTNOTE_FQOUR
4 This is not to say that where the comments of nanagenent
personnel are introduced as evidence of notive for a subsequent

di scrimnatory action, such a limtation would apply. In this
case, as in MCann Steel, supra, it is the statenent itself which
is alleged to constitute inproper or illegal conduct.

~FOOTNOTE_FI VE

5 Since the prior alleged acts of discrimnation agai nst
Shreve were admitted only as evidence to support the alleged
unl awf ul nature of the acts of Novenber 10 and 12, which | have
found not to be in violation of the Act, a detailed anal ysis of
these incidents is unnecessary. The overall credibility of the
conpl aint herein may al so be considered in |light of Shreve's
al l egations that although he had been threatened wth di scharge
or transfer on as many as eight different occasi ons between
Decenber 7, 1979, and March 7, 1981, no such action has ever been
taken. Mbreover, the Conpl ai nant has conceded that the alleged
acts of discrimnation or interference were each so
i nconsequential as not to have warranted any renedi al action
under the Act.



