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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

MATH ES COAL COVPANY, Contests of Citations
CONTESTANT
AND Docket No. PENN 81-240-R
CONSCOL| DATI ON COAL COVPANY, Citation No. 1142325
CONTESTANT Sept enber 11, 1981
V.

Mat hi es M ne
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH Docket No. PENN 81-241-R
ADM NI STRATI ON ( MSHA) ,
RESPONDENT Citation No. 1050290
Sept enber 11, 1981

Westl and M ne
DECI SI ON

Appearances: Jerry F. Palner, Esq., Pittsburgh, Pennsylvania, for
Cont est ant ;
Covette Rooney, Esq., Ofice of the Solicitor, U S
Department of Labor, Phil adel phia, Pennsylvania, for
Respondent .

Bef or e: Judge Melick

These consol i dated cases are before me upon notices of
contest filed by the Mathies Coal Conpany (Mathies) and the
Consol i dati on Coal Company (Consolidation) under section 105(b)
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq., the "Act,"” challenging the validity of citations
i ssued pursuant to section 104(a) of the Act. Hearings were held
in these cases in Pittsburgh, Pennsylvania, commenci ng October
27, 1981.

Docket No. PENN 81-240-R

The issue before ne in this case is whether there was a
violation of the mandatory standard at 30 C F. R [75. 1405 as
alleged in GCitation No. 1142325, and if so, whether that
violation was "significant and substantial" as defined in the Act
and as interpreted in Secretary of Labor v. Cenent Division,
Nat i onal Gypsum Conpany, 3 FMSHRC at 825 (1981).
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Citation No. 1142325 all eges as foll ows:

There were four supply cars |ocated on the No. 2 Thomas
supply track, at Thomas Portal bottom that were

equi pped with automatic couplers. However, chains or
rings in addition to automatic couplers are used on the
automatic couplers, and a bar is used to uncouple the
supply cars which is not approved device.

The cited standard provides as foll ows:

Al'l haul age equi prent acquired by an operator of a coa
m ne on or after March 30, 1971, shall be equi pped with
aut omati c coupl ers whi ch couple by inpact and uncoupl e
wi t hout the necessity of persons going between the ends
of such equi prment. All haul age equi pment w t hout
automatic couplers in use in a mne on March 30, 1970,
shal | al so be equi pped within 4 years after March 30,
1970.

The essential facts are not in dispute. On Septenber 11
1981, Francis Wehr, a coal mne inspector for the Mne Safety and
Heal th Administration (MsSHA), was perform ng a regul ar inspection
of the Mathies M ne acconpanied by his supervisor, WIIliam
Dupree, the conpany safety inspector, M. Ham lton, and a union
representative. At the Thomas portal, they observed eight to 10
rail cars coupled together on the supply track. A conbination of
coupling systens was enployed on the cars. Two of the systens
were found by Inspector Wehr to be in violation of the cited
standard. The cited coupling systenms conbi ned an autonatic
coupl er, which coupl ed by inpact and whi ch uncoupl ed wi thout the
necessity of persons going between the ends of the rail cars, and
a link chain or nmetal ring which did not couple by inmpact but
whi ch coul d have been uncoupl ed without the necessity of persons
goi ng between the ends of the rail cars if a specialized "safety
bar" was used. The chains and rings were engaged and di sengaged
from hooks attached to the automatic couplers either by hand or

by the use of the "safety bar.” In the former instance, niners
woul d necessarily place thensel ves between the ends of the rai
cars to engage or disengage the chain or ring. 1In the latter

instance, if the "safety bar" was correctly used, mners would
not necessarily be positioned between the ends of the rail cars.

The purpose of the standard here cited 30 C. F. R [75. 1405,
is to prevent miners who nust couple and uncoupl e haul age
equi prent from subj ecting thenselves to injury by goi ng between
the ends of haul age cars. Pittsburgh Coal Conpany v. Secretary,
1 FMSHRC 1468 (Cctober 1979). In that case, a mner was fatally
injured while attenpting to uncouple two haul age cars. Al of
t he haul age cars had operabl e di sconnect |evers on one side, and
sone of the cars had additional disconnect |evers on the other
side as well. Not all of the additional |evers were operable,
however, and the victimhad attenpted to uncouple with one of the
i noperabl e | evers. Wen the lever failed to work, he reached
bet ween the ends of the cars to manual ly di sconnect them The
| oconoti ve operator, unaware that the victi mwas between the cars,
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started the train and the victimwas crushed. 1In rejecting the
operator's argunent that it had been in conpliance with the cited
standard because it had uncoupling devices operable on one side,

t he Conmi ssion stated that the purpose of the standard was best
ef fectuated by requiring that all uncoupling devices be

mai ntai ned in an operable condition. The Conm ssion observed
that an i noperabl e device mght induce a mner to go between the
ends of the haul age equi pnent to attenpt nmanual uncoupling. As

t he Conmi ssion further noted, the mner was killed after going
bet ween the ends of haul age cars after unsuccessfully attenpting
to use an inoperable device and that the standard was designed to
prevent exactly that type of accident.

In Canterbury Coal Conpany, 6 |IBMA 276 (1976), aff'd.
Cant erbury Coal Conpany v. Kleppe, 559 F.2d 1207 (3rd Cr. 1977),
a petition for nodification of the application of the standard
here cited was rejected because a |link-aligner systemused by
Canterbury was found to be unacceptable. Canterbury's
i nk-aligner systemwas apparently simlar to the chain, ring and
hook systens used by Mathies in this case in that if certain
specific procedures were invariably followed, there would be no
need for mne personnel to go between rail cars during coupling
and uncoupling operations. The problemw th any of these systens
is, however, simlar to that described by the forner Interior
Board of M ne Operations Appeals in Canterbury:

VWile the testifying notorman mght well do as he said
at all tines, we nust always consider what m ght occur
if soneone el se were performng the coupling. Another
m ner, substituting for the regul ar notorman, m ght not
be so conscientious or m ght be confronted with an
energency situation and performa coupling or
uncoupling w thout thinking to use the |ink aligner
Further, * * * even though only a short distance away
* * * a substitute mght be inclined to performa
coupling without enmploying the link aligner. Such is
not the case with automatic couplers which couple on

i mpact. An automatic coupler is always avail able and
except for the possibility that it mght require
positioning within its gathering range, it does not
requi re human i nput to performa coupling.

The chain and ring systens utilized by Mathies present the
same hazard as the |ink-aligner found inadequate in Canterbury.
Thus, a miner not famliar with the coupling and uncoupling
operations mght be called upon to performsuch work. In
addition, the "safety bar" needed under Mathies' systemto
position the chain and ring m ght not be inmredi ately available to
the m ner. Indeed, the undisputed testinmony in this case is that
"8 out of 10 times" the "safety bar" was in fact not avail able
when needed. Moreover, because of the difficulty of manipulating
with an extended bar, there is always the tenptation for the
mner to performthe task manually without the safety bar. As
noted in Canterbury, the automatic coupling system mandated in
the cited standard essentially elimnates the possibility of
t hese occurrences.



Under the circunstances, | conclude that the coupling
systens here cited do not neet the requirenents of the standard
at 30 CF.R [075.1405. The
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systens as a whole admittedly did not couple on inpact under any
circunstance. In addition, since the uncoupling operation of

t hese systens presents the sane hazard found unacceptable in the
Pittsburgh Coal and Canterbury Coal cases, it is clear for this
addi ti onal reason that the systens are in violation of the cited
st andar d. (FOOTNOTE. 1)

VWhet her a violation is "significant and substantial"™ depends
on whet her "based upon the particular facts surrounding the
violation, there exists a reasonable |ikelihood that the hazard
contributed to would result in an injury of a reasonably serious
nature.” Secretary v. Cenment Division, National Gypsum Conpany,
3 FMBHRC at page 825 (1981). The test has essentially two
aspects: the probability of resulting injury and the seriousness
of resulting injury. Wthin this framework, | indeed find that
the violation here was "significant and substantial ."

The undi sputed evidence in this case denonstrates that
serious injuries and fatalities have resulted fromm ners
posi tioni ng thensel ves between the ends of rail cars. In
particul ar, case histories have shown that such incidents
occurred where the mner placed hinself between the cars in
efforts to manual ly operate a coupling nmechanism \Vhile the
hazard herein may have been reduced sonewhat as a result of
conpany directives and training given subsequent to the citation
at issue, the determ nation of "significant and substantial™ nust
be made in view of the facts existing at the tinme the citation
was i ssued. The undi sputed evidence in this case shows that
bef ore conpany directives were issued and a training program was
instituted on Septenber 23, 1981, enpl oyees responsible for
coupling and uncoupling the subject rail cars had received no

training in the use of the "safety bar.” One witness testified
that in any event "eight tines out of 10" the safety bars were
not even avail abl e during coupling and uncoupling operations. It

was accordi ngly not unconmon for enpl oyees to manual |y engage and
di sengage the chains and rings while positioned between the rai
cars. MSHA supervisor WIIliam Dupree al so opi ned that serious
injuries and fatalities were highly probable under the
circunstances. |If the cars should nove while the mner is

bet ween them crushed or broken fingers and hands and even fata
injuries were likely. According to Dupree, not even the

so-cal led "safety bar" was free of hazard. An enployee could be
dragged by the "safety bar" into the path of the cars upon sudden
novenent of those cars.
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VWile Mne Safety and Health Conmitteeman Jack Schmitt testified
that he had begun, at least a nmonth before the citation herein
was issued, to notify mners to use the safety bar for coupling
and uncoupling operations, it is not clear how many mners were
actually so notified or what effect that advice m ght have
actually had. Accordingly, | do not find that the hazard was
reduced in any significant way by Schmtt's efforts.

Under the circunstances, Citation No. 1142325 is AFFI RVED
with its attendant "significant and substantial” findings. The
contest, Docket No. PENN 81-240-R, is accordingly DI SM SSED.

Docket No. PENN 81-241-R

Because of the |legal and factual simlarities between the
citation in this case, No. 1050290, and the citation in Docket
No. PENN 81-240-R, the parties agreed at hearing that the
di sposition of that case would be controlling in this case.
Accordingly, Gtation No. 1050290 is al so AFFI RVED and the
contest, Docket No. PENN 81-241-R, is DI SM SSED

Gary Melick

Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

Mat hi es appears to suggest that, even assunming there

was a violation, it would dimnish safety to require abandonnent of the
chain and ring systemhere enployed. It is nowclearly
establ i shed however that such a contention nust be first resolved
in a nodification proceedi ng under section 101(c) of the Act.
Secretary v. Penn Allegh Coal Conpany, 3 FMSHRC 1392 (1981). The
assertion is accordingly premature in this proceedi ng.
Apparently, in anticipation of a petition for nodification being
filed in the matter here at issue, MSHA had, presunably under the
provisions of 30 CF. R [44.16, allowed interimrelief to
Mathies to permit continuing operations under strict controls.



