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Pursuant to section 105(d) (FOOTNOTE 1) of the Federal

and Health

M ne Safety
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Act of 1977, 30 U.S.C. 801 et seq. (hereinafter referred to as

"the Act"), the contestant filed two separate Notices of Contest

chal l enging the validity of two citations issued at two different
m ne sites.

The contestant's notion to consolidate these two cases and
expedi te the proceedi ngs was granted and a hearing on both cases
was held in Raton, New Mexico, on Decenber 17, 1980

CENT 81-26-R

STI PULATI ONS
At the outset of the hearing, the parties stipulated as
fol | ows:

1. The West York Strip mne produces 800,000 tons of coal a
year.

2. The products produced at the nmnes enter into and affect
interstate commrerce

3. That the said mne is under the jurisdiction of the
Federal M ne Safety and Health Act of 1977.

| SSUES

1. \Whether the Contestant violated safety standard 30
C.F.R 077.404(a) by operating a pickup truck after it was
determ ned that said truck was in an unsafe condition?

2. \ether the alleged violation was of such a nature as
could significantly and substantially contribute to the cause and
effect of a mne safety or health hazard?

FI NDI NGS OF FACT

1. Contestant operates a strip coal mne in the State of
New Mexi co designated as the West York Strip M ne

2. Daniel R Martinez, safety inspector for the Mne Safety
and Health Administration, issued a citation to the contestant on
Sept ember 23, 1980, for a violation of 77.404(a) as the result of
an inspection of a notor vehicle.

3. The inspection of the notor vehicle was pronpted by a
statenment of a representative of the mners that said vehicle was
in an unsafe condition (Tr. 10).

4. The notor vehicle inspected was a |ight blue pickup
truck, license nunber CG 7344 usually operated by M chael
Stairwalt, assistant superintendent of strip operations during
the day shift. The vehicle was also driven by Rocky Sanchez on
the second shift and Manuel D. Ronero on the third shift.
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5. A bent steering stabilizing bar was observed on the pickup
truck by the mne inspector

6. During a test drive of the truck, the steering wheel and
truck would vibrate at a speed of 25 miles per hour (Tr. 14).
The "shaki ng" of the vehicle increased as the speed was increased
(Tr. 15).

7. The mine inspector issued a 104(d)(1) citation renoving
the motor vehicle fromservice until it was repaired. The
vi ol ati on was abated on Septenber 26, 1980 after the stabilizing
bar was replaced (Tr. 21 and Exhibit 1).

8. The condition cited herein was classified by the
i nspector as "significant and substantial."

DI SCUSSI ON
Citation nunmber 827236 (FOOTNOTE 2) charges the contestant viol ated
mandatory safety standard 77.404(a). The standard provides that:

Mobi | e and stationary machi nery and equi pnent shall be
mai ntai ned in safe operating condition and machi nery or
equi prent in unsafe condition shall be renoved from
service i nmmedi ately.

Further, the inspector issued the above citation pursuant to
section 104(d) (1) of the Federal Mne Safety and Health Act of
1977 whi ch provides as foll ows:

I f, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that
there has been a violation of any mandatory health or
safety standard, and if he also finds that, while the
conditions created by such violation do not cause

i mm nent danger, such violation is of such nature as
could significantly and substantially contribute to the
cause and effect of a coal or other mne safety or
heal t h hazard, and if he finds such violation to be
caused by an unwarrantable failure of such operator to
comply with such nandatory health or safety standards,
he shall include such finding in any citation given to
the operator under this Act. If, during the sane

i nspection or any subsequent inspection of such mne
within 90 days after the issuance of such citation, an
aut hori zed representati ve of the Secretary finds

anot her violation of any nandatory health or safety
standard and finds such violation to be al so
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caused by an unwarrantable failure of such operator to so conmply,
he shall forthwith issue an order requiring the operator to cause
all persons in the area affected by such viol ation, except those
persons referred to in subsection (c) to be withdrawn from and
to be prohibited fromentering, such area until an authorized
representative of the Secretary determ nes that such violation
has been abat ed.

The contestant in its Notice of Contest alleged, inter alia,
(1) that no violation of the cited mandatory standard existed to
support the issuance of the citation; (2) that the citation was
i nproper since the alleged violation was not "caused by
unwarrant abl e failure" of contestant to conply with the cited
standard or any other mandatory health or safety standard; and
(3) that the conditions set forth in the citation were not "of
such nature as could significantly and substantially contribute
to the cause and effect of a mne safety or health hazard."” An
answer was filed by the Mne Safety and Health Adm nistration
(MSHA) on Cctober 29, 1980.

The facts in this case, as devel oped through the testinony
of the wi tnesses, do not support the contestant's position
regarding the violation of the standard. It was uncontroverted
that the pickup truck cited herein would "vibrate and shi my" at
speeds over 25 mles per hour. The testinmony of Mke Stairwalt,
contestant's assistant superintendent of Strip Operations, who
operated this vehicle on his shift, testified that the pickup had
a bent stabilizer on the front and that the part was on order
(Tr. 38). During the test drive, Stairwalt was driving the
pi ckup acconpani ed by the nmine inspector and testified that the
vehicle started to "shake" around 27 and 28 miles per hour. He
then stated as follows: "I slowed it down and got it back under
control and drove it back up and turned it around and cane back
down, and the second time it started to shinmy was probably 45
mles per hour" (Tr. 39).

The question here is whether this pickup continued to be
used and driven by the mners after it devel oped the unsafe
condition referred to in safety standard 77.404(a). The bent
stabilizing bar, as part of the steering mechani smof this pickup
truck, caused it to vibrate and shake at speeds over 25 niles per
hour. This had the potential of causing the driver to | oose
control of the vehicle and either collide with other vehicles or
roll over. Either occurrence woul d endanger the health and safety
of the driver or other mners in the area. This obviously was an
unsafe condition, and the standard requires that the equi pment be
removed from service

The contestant argues that the condition is not different
from ot her nmechani cal defects of vehicles, such as broken head
lights, faulty windshield wipers, etc. | find a distinct
di fference between these itens and the nore essential parts of a
vehi cl e such as brakes and the steering mechani sminvol ved
her ei n.
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The subject 104(d)(1) citation contains the allegation that the
cited condition was caused by the contestant’'s unwarrantable
failure to conmply with mandatory safety standard 30 CF.R 0O
77.404(a). A violation of a mandatory health or safety standard
is caused by an unwarrantable failure to conply where "the
operator involved has failed to abate the condition or practices
t he operator knew or shoul d have known existed or which it failed
to abate because of a lack of due diligence, or because of
i ndi fference or |ack of reasonable care" Zeigler Coal Conpany, 7
| BVA 280, 295-296, 841. D127, | BNA MSHC 1518, 1977-1978 CCH
OSHD par. 21, 676 (1977). The findings of fact as set forth in
this decision clearly show that the contestant, through its
enpl oyees, knew of the danaged part on the cited pickup truck and
failed to abate this violative condition by renoving said truck
fromservice. Accordingly, it is found that the violation was
caused by the contestant's unwarrantable failure to conply with
mandat ory safety standard 30 C F. R [077.404(a).

The citation contains the allegation that the violation was
of such nature as could significantly and substantially
contribute to the cause and effect of a mne safety or health
hazard. |In National Gypsum Conpany, 3 FMSHRC 822, 2 BNA NMSHC
1201, 1981 CCH OSHD par 25, 294 (1981), the Review Conmm ssion
held "that a violation is of such nature as could significantly
and substantially contribute to the cause and effect of a mne
safety or health hazard if, based upon the particular facts
surroundi ng the violation, there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature.” 3 FMSHRC at 825.
Additionally, the Review Comm ssion stated that "[a]lthough the
[1977 M ne Act] does not define the key ternms "hazard' or
"significantly and substantially,' in this context we understand
the word "hazard' to denote a neasure of danger to safety or
health, and that a violation "significantly and substantially’
contributes to the cause and effect of a hazard if the violation
could be a major cause and effect nmust be health. In other
words, the contribution to cause and effect nust be significant
and substantial." 3 FMBHRC at 827. (Footnote omtted).

The particular facts surrounding the violation involved
herein reveal that the condition of the steering nechanismon the
pi ckup truck coul d have been a major cause of a serious accident
with a reasonable likelihood that it would result in an injury of
a reasonably serious nature. Accordingly, | conclude that the
vi ol ati on was of such a nature as could significantly and
substantially contribute to the cause and effect of a mne safety
or health hazard.

Accordingly, IT 1S ORDERED that the contestant's contest in
Docket No. CENT 81-26-R be, and hereby is DEN ED, and that
Citation no. 827236 be, and hereby is AFFI RVED

WEST 80- 494- R

This proceeding was initiated by the contestant filing a
Noti ce of Contest pursuant to section 105(d) of the Federal M ne



Safety and Health
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Act of 1977, 30 U. S.C. 00801 et seq. (1978) (FOOINOTE 3) to contest
i ssuance of Gitation No. 827208, dated Septenber 23, 1980. The
citation alleged that the contestant failed to followits

approved roof control plan in violation of 30 C F. R 75.200.
Specifically, it alleged that mners were allowed to proceed a

di stance of 12 feet beyond pernanent support and under tenporary
supports. (FOOTNOTE 4)

STI PULATI ONS

The parties stipulated that the contestant's York Canyon No.
1 Mne is a large, underground, coal mne and is under the
jurisdiction of the Federal Mne Safety and Health Act of 1977
(Tr. 68). Also, stipulated to and received into evidence were
the foll owi ng Exhibits:

Government Exhibit No. 1: G tation No. 827208,
Modi fi cation, and Abat enent

CGovernment Exhibit No. 2: Roof Control Plan

Government Exhibit No. 3: Drawing of Entry 1 and 2,
ten left section

Contestant Exhibit No. 1: Drawing of Entry No. 1 and
2, ten left section

Contestant Exhibit No. 2: Inspectors notes and draw ng
of area.

FI NDI NGS OF FACT, DI SCUSSI ON AND CONCLUSI ON

The question of whether or not there was a violation of 30
C.F.R 75.200 centers around an interpretation of this section of
the Act and several provisions of the contestant's roof control
pl an. Section 75.200 provides as foll ows:

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of al
active underground roadways, travelways, and worKking
pl aces shall be supported or otherw se controlled
adequately to protect persons fromfalls of the roof or
ribs. A roof control plan and revisions thereof
suitable to the roof conditions and m ning system of
each coal mne and approved by the Secretary shall be
adopted and set out in printed formon or before My
29, 1980. The plan shall show the type of support and
spaci ng approved by the Secretary. Such plan shall be
revi ewed periodically, at

t he
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| east every 6 nonths by the Secretary, taking into consideration
any falls of roof or ribs. No person shall proceed beyond the
| ast permanent support unless adequate tenporary support is
provi ded or unless such tenporary support is not required under
t he approved roof control plan and the absence of such support
will not pose a hazard to the mners. A copy of the plan shal
be furnished to the Secretary or his authorized representative
and shall be available to the mners and their representatives.
[ Enphasi s added. ]

MSHA mi ne inspector Anthony Duron testified that he
conducted a regul ar safety and heal th inspection during the
"grave yard" (FOOTNOTE 5) shift at the contestant's York Canyon M ne No
1 on Septenber 23, 1980. Wile acconpanying the fire boss on his
tour of the mne, the inspector observed what he described as
something wong in the No. 1 entry of the ten left section (Tr.
75 and 76). A sign was posted near the |ast permanent roof
supports in the No. 1 entry saying "unsupported roof." Further
i nvestigation by the inspector indicated that there was a
di stance of approximately 19 feet fromthe | ast pernmanent support
to the working face (Tr. 95).

I nspector Duran testified that the m ning sequence foll owed
inthis two entry section was to first have the continuous m ner
cut a 20 foot cut, approximately four foot high or the height of
the coal seam This is done under permanent roof supports. Then
the conti nuous mner noves to the other entry while the "jack |eg
drillers" (FOOTNOTE 6) cone into the area vacated by the continuous m ner
and "drills" and "shoots" (FOOTNOTE 7) the sandrock overlay or cap which
is approximately 4 foot thick. Wen cleaned out, the entry is
then approximately 8 feet high so other equi pnent and machi nery
can enter (Tr. 99 and 100).

The inspector testified that the jack leg or drill is
operated by two mners. One miner, described as a helper, wll
hold the end of the "bit" at the face while the operator proceeds
to nove the drill forward on its hydraulic | eg towards the face
todrill a 6 foot hole to receive the explosives. 1In this
i nstance, the operator starts approximately six feet fromthe
face due to the six foot steel or drill (Tr. 100). Under nor nal
procedures, the hel per and operator of the drill are under
supported roof,
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as the roof bolter will have previously installed permanent roof
supports up to at least five foot of the working face of the
entry. If it is over five feet away fromthe face, tenporary
supports will be placed to support the roof (Tr. 101).

I nspector Duran testified that what he saw as an "unusua
situation"” was that the "jack | eg" operators had gone in under

tenmporary supports in entry No. 1 to drill the overlay of rock
He concl uded this from observing that there was a di stance of 12
feet fromthe [ ast permanent support to the area where drilling

and shooting had occurred and then the additional 6 foot of
rubbl e whi ch showed that the area had been drilled and "shot"
(Governnent's Ex. No. 3 and Tr. 102). Duran testified that in
hi s opi nion, the operator and hel per woul d have been under
tenmporary and then unsupported roof (Tr. 102). There were three
tenmporary jacks installed as shown on Contestant's Exhibit No. 1
as "x" and on CGovernment's Exhibit No. 3 as "0o". Two additiona
tenmporary supports were observed laying in the |ast open cross
cut near the continuous mner (Government's Ex. 2 and Tr. 124).

Pertinent parts of the contestant's approved roof bolting
pl an described the roof bolting sequence as foll ows:

Page 6-3 (a) Upon conpletion of the |oading cycle, a
reflectorized warning device, such as a "stop" sign,
shal | be conspicuously placed to warn persons
approaching any area that is not permanently supported.
It is to be enphasized that the warni ng devi ce has been
pl aced to cause the person to stop, exanine, and

eval uate the roof and rib conditions prior to entering
the area--even after tenporary supports have been

i nstall ed.

(b) \Were required, tenporary supports shall be
installed i mediately after the | oading cycle is
conpl eted unl ess roof bolting nmachi nes are equi pped
wi th acceptabl e automated tenporary supports.

(i) Except when the District Manager has

determ ned that nore than 5 m nutes are needed,
"imredi ately” is interpreted to mean that the
installation of such tenporary supports shall be
started no later than 5 mnutes after mning of
the cut is conpleted and, after the installation
of such supports is started, the installation of
supports shall be continued until at |east the

m ni mum nunber are installed as required in the
approved plan. |If the installation of permanent
supports is not started within 60 mnutes after
the | oading cycle is conpleted, tenporary supports
shall be installed in the entire cut on 5 foot
centers.

Page 7 (c) Only those persons engaged in installing
tenmporary supports shall be allowed to proceed beyond
the I ast row of pernmanent supports until tenporary



supports are installed. Before any person proceeds inby
per manent |y supported roof, a thorough visua

exam nation of the unsupported roof and ribs shall be
made. |If the visual exam nation does not disclose any

hazardous conditi on, persons proceedi ng i nby permanent
supports
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for the purpose of testing the roof by the sound and vibration
met hod and installing supports shall do so with caution and shal
be within 5 feet (less if indicated on sketch Nos. D) of a
tenmporary or permanent support. |If hazardous conditions are
detected, corrective action shall be taken to give adequate
protection to the workmen in the area invol ved.

4. \Wen installing permanent supports, tenporary supports
may be repositioned in the sequence indicated on the attached
sketch (Nos. C). However, if it is necessary to renpve tenporary
supports (other than those specified above) before permanent
supports are installed, such tenporary supports shall be renoved
by sone renote neans, or another tenporary support shall be
installed in such a manner that the workman renoving the support
remains in a supported area. Means of renoval of such supports
shal | be approved by the District Mnager.

5. Wbrk such as extending line curtains, other ventilating
devi ces or maki ng nmet hane tests inby the roof bolts shall not be
done unless a mnimumor two tenporary supports are installed.
This minimumis applicable only if they are within 5 feet of the
face or rib and the work is done between such supports and the
nearest face or rib. Qher nethods of providing tenporary
supports for this work will be accepted if equival ent protection
i s provided.

6. \Were rehabilitation work is being done, the foll ow ng
tenmporary support pattern shall apply:

a. \Were bolts are being replaced in isolated

i nstances (such as where equi prent has knocked bolts

| oose) one tenporary support shall be installed wthin
a radius of 4 feet fromeach bolt to be repl aced.

b. \Where crossbars or roof bolts are being installed
in an area where roof failure is indicated, a mninmm
of two rows of tenporary supports shall be installed on
not nmore than 5 foot centers across the place so that
the work in progress is done between the installed
tenmporary supports and adequate pernmanent supports in
sound roof .

7. (a) Wiere |l oose material is being taken down, a m ni mum
of two tenporary supports on not nore than 5 foot centers shal
be installed between the mner and the material being taken down
unl ess such work can be done from an area supported adequately by
per manent roof supports. (Enphasis added).

Section 75.200 requires a mne operator to adopt and
mai ntain a roof control plan suitable for its mne and it is well
settled that any violation of the approved plan is a violation of
Section 75.200, Peabody Coal Conpany,8 IBMA 121 (1977) and
Affinity Mning Conpany, 6 |IBMA 100 (1976).
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Citation No. 827208 contains a description by the inspector of
what condition or practice he considered caused a viol ation of
Section 75.200. It states in part: "The roof control plan was
not conplied with in that mners (Jack leg drillers) were all owed
to proceed beyond the | ast permanent support for a distance of 12
feet under tenporary supports to drill " (CGovernnent's
Exhi bit No. 1). A further understanding of the inspector's
interpretation of how the roof control plan was violated is
provided in a review of the follow ng transcript colloquy at
pages 120, 121, and 122:

M. Reeves (Contestant's counsel): M. Duran, did you
i ssue the citation because you believed the roof
control plan was not being conplied wth?

M. Duran (MSHA inspector): Yes.

M. Reeves: Was the conpany violating a specific
section?

M. Duran: 75. 200.

M. Reeves: Was the conpany violating a specific
section of its roof control plan?

M. Duran: Yes.

M. Reeves: Wiat section is that?

M. Duran: That is Page 7, ItemC

M. Reeves: ItemC at the top?

M. Duran: Yes.

M. Reeves: Was that the only section that was
vi ol at ed?

M. Duran: Yes.

M. Reeves: |If that section had not been violated, you
woul d not have issued a citation, is that correct?

M. Duran: | didn't quite get that question

M. Reeves: |If that Section C on Page 7 had not been
vi ol ated, then you would have not issued a citation; is
that correct?

M. Duran: | mght have not.

M. Reeves: Is it your testinony, that you issued the
citation because you believed the conmpany was in

vi ol ati on of Section C on Page 77?

M. Duran: Yes.
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M. Reeves: Is it your testinony that you believed the company
was in violation of any other section?

M. Duran: No, only to allow people to go in by the
| ast pernmanent support.

M. Reeves: Well, you issued the citation because you
bel i eved the conpany was in violation of its roof
control plan?

M. Duran: Yes.

M. Reeves: And is it correct, that the only section
you believed the conpany violated was Section C, which
is found on Page 77

M. Duran: Yes.

M. Reeves: | would Iike you to exam ne Section C on
Page 7 and tell us how the conpany viol ated that
section?

M. Duran: "Only those persons engaged in installing

tenmporary supports shall be allowed to proceed beyond
the | ast row of pernmanent supports.™

M. Reeves: Does your copy have a period there, or
does it go on?

M. Duran: No, it don't.

M. Reeves: It continues on to say "until tenporary
supports are installed."

M. Duran: Until tenporary supports are installed.

M. Reeves: Wat about the second section, did the
conpany violate that?

M. Duran: | do not know that.

M. Reeves: And the third sentence, did the company
violate that?

M. Duran: | cannot answer because | didn't observe
t hat .

M. Reeves: And the fourth sentence, did the conpany
violate that?

M. Duran: W are talking about No. 4.

M. Reeves: The fourth sentence of Paragraph C on Page
7?

M. Duran: | cannot answer that either because | don't



know t hey woul d have found hazardous conditions.
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M. Reeves: | would like to direct your attention to Sketch A
Did the conpany violate Sketch A in sone fashion?
M. Duran: Yes, they did.

M. Reeves: And the provisions of Sketch A, did they
violate that?

M. Duran: The | ast permanent support was over four
foot as required of the working face.

M. Reeves: Wat particular sentence are you referring
to?

M. Duran: I'mreferring to the maxi mum di stance from
the last roof bolts to the face shall equal four feet
bef ore continuous mning starts.

M. Reeves: Wasn't the |ast permanent support within
four feet of the face before the continuous m ning
started?

M. Duran: | cannot answer that, because | didn't
observe the m ning cycle.

M. Reeves: Do you know that it wasn't?
M. Duran: No, | don't.

M. Reeves: So you can't say the conpany viol at ed
t hat ?

M. Duran: No, sir.

M. Reeves: Wen is the |oading cycle conpleted?

M. Duran: In this particular condition, | would say
when the | oading cycle is conpleted is when the rock is

cl eaned up.

M. Reeves: And you saw the rock hadn't been cl eaned
up?

M. Duran: No, sir.

M. Reeves: Wuld you say the | oading cycle had not
been conpl et ed?

M. Duran: In this particular condition, | would say,
yes.

M. Reeves: Did the conpany violate Sketch B in any
way ?

M. Duran: | would say, no.



M. Reeves: Did the conpany violate Sketch Cin any
way ?

M. Duran: | would say, yes.
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M. Reeves: And a particular provision was viol ated?

M. Duran: In that only three tenporary jacks were
used.

M. Reeves: Do you know how many were used?
M. Duran: No, | don't.

M. Reeves: So maybe nore than three were used; is
that correct?

M. Duran: That is possible.
M. Reeves: So you don't know how many were used?

M. Duran: | only seen two, and | won't say they were
not there. They were thrown over by the mner if they
did use tenporary supports there was only two that |
coul d observe at the tine of the citation

M. Reeves: 1Is that why you wote the citation
because you believe only two tenporary jacks were used?

M. Duran: No, | wote the violation because people
were allowed to go in by the | ast pernmanent support
under the tenporary support.

Much of the trial tine in this case involved questioning the
i nspector as to his interpretation of how the roof control plan
and Section 75.200 was violated. The sole issue appears to be
that mners were allowed to go in by the | ast permanent support
to advance the working face under tenporary supports (Tr. 97 and
126).

In earlier testinony, the inspector indicated that it was
usual practice for the miner's hel per to go beyond the permanent
roof support, and under tenporary supports to hold the end of the
drill bit near the face (Tr. 101). Al so, testinony was given
that the "fire boss" was permtted to go to the entry and check
for methane under tenporary support. At the conclusion of the
Secretary's case he argues that, although the plan does not
specifically address this particular situation, it is obvious
fromtradition and fromthe i nferences drawn fromthe pl an
itself, that this type of activity is prohibited (Tr. 150).

If, as the Secretary argues, the Contestant's roof control
pl an or Section 75.200 does not address this particular
situation, and the Secretary is relying on "tradition" or
"inference" then an anbiguity exists here. 1In a simlar case
where the documents resulted in an absolute anmbiguity in the
poi nts which were the crux of the case, it was determ ned that
MSHA has a duty to i medi ately nake an effort to clarify the plan
so that no question exists in the future as to what is required
for the safety of the mners. Secretary of Labor v. Penn Allegh
Coal Conpany, Inc., Docket No. PITT 79-190-P; (February 28,



1979), 1 MSHC 2028.
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The roof control plan and Section 75.200 both provide that only
t hose persons engaged in installing tenporary supports shall be
all owed to proceed beyond the | ast row of permanent supports
until tenporary supports are installed. After careful review of
this approved roof control plan, | am persuaded that there are no
specific restrictions that would notify the contestant that the
activity described in the citation in this case was either a
violation of the plan or Section 75.200.

At the conclusion of the presentation of the Secretary's
case, Contestant noved for a summary judgnment on the grounds that
the Secretary had not established a prima facie case in that the
Secretary failed to prove that the Contestant did not foll ow the
approved roof control plan and violated Section 30 C.F. R 75. 200.

At the hearing, | granted the Contestant's Mdtion and
ordered that Citation No. 827208 be vacated. That bench deci sion
i s hereby AFFIRVED. Accordingly, it is ORDERED that the G tation
i s VACATED and the case DI SM SSED

Virgil E. Vai
Admi ni strative Law Judge
~FOOTNOTE_ONE
1 Section 105(d) provides as foll ows:

"I'f, within 30 days of receipt thereof, an operator of
a coal or other mne notifies the Secretary that he intends to
contest the issuance or nodification of an order issued under
section 104, or citation or a notification of proposed assessnent
of a penalty issued under subsection (a) or (b) of this section
or the reasonabl eness of the length of abatement tine fixed in a
citation or nodification thereof issued under section 104, or any
m ner or representative of mners notifies the Secretary of an
intention to contest the issuance, nodification, or termnation
of any order issued under section 104, or the reasonabl eness of
the length of tine set for abatenent by a citation or
nodi fication thereof issued under section 104, the Secretary
shal | i medi ately advi se the Conmm ssion of such notification, and
t he Conmi ssion shall afford an opportunity for a hearing (in
accordance with section 554 of title 5, United States Code, but
wi t hout regard to subsection (a)(3) of such section), and
thereafter shall issue an order, based on findings of fact,
affirm ng, nodifying, or vacating the Secretary's citation, order
or proposed penalty, or directing other appropriate relief. Such
order shall becone final 30 days after its issuance. The rul es of
procedure prescribed by the Commi ssion shall provide affected
m ners or representatives of affected miners an opportunity to
participate as parties to hearings under this section. The
Conmi ssion shall take whatever action is necessary to expedite
proceedi ngs for hearing appeals of orders issued under section
104."

~FOOTNOTE_TWD
2 Citation No. 827236 states as foll ows:



The light-blue Ford truck (N.M license No. CG 7344)
used on the mne property for transportation of Mke Stairwalt
was not maintained in a safe operating condition. The
stabilizing jack for the steering of the truck was bent and the
truck woul d shake at speeds ranging from 25-45 miles per hour
M ke Stairwalt stated he knew the viol ation existed.

~FOOTNOTE_THREE
3 See footnote No. 1.

~FOOTNOTE_FQOUR
4 Citation No. 827208 all eges the foll ow ng:

The roof control plan was not been conplied with in
that mners (jack leg drillers) were allowed to proceed beyond
the | ast permanent support for a distance of 12 feet under
tenmporary supports to drill 5 - 6 foot holes and shot down 3 to 4
feet of top sandrock to allow for height in the No. 1 roomin the
10 feet section, |.D. No. 008-0. This was conducted during the
third shift.

~FOOTNOTE_FI VE
5 The night shift usually beginning at 11 or 12 p.m and
relieved by the day shift.

~FOOTNOTE_SI X
6 An operator of a conpresses-air, percussion type rock
drilling machi ne nounted on a leg called a jack.

~FOOTNOTE_SEVEN
7 To break coal or rock away from seamw th expl osives.



