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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

CONSOLI DATI ON COAL COVPANY,
CONTESTANT
V.

SECRETARY OF LABCR,
M NE SAFETY AND HEALTH

Noti ce of Contest
Docket No. LAKE 80-352-R

Citation No. 823213
June 9, 1980

ADM NI STRATI ON ( MSHA) ,

RESPONDENT Franklin H ghwall No. 65 M ne
SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 81-67
PETI TI ONER A/ O No. 33-01065- 03028F

V.
Franklin H ghwall No. 65 M ne
CONSCLI DATI ON COAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: Patrick M Zohn, Esq., Ofice of the Solicitor, US.
Departnment of Labor, Ceveland, Chio, for the Secretary of
Labor
Jerry F. Pal mer, Esq., Consolidation Coal Conpany,
Pi tt sburgh, Pennsylvania, for Consolidation Coal Conpany.

Bef or e: Judge Cook
I. Procedural Background
On July 7, 1980, Consolidation Coal Conpany (Consol) filed a

noti ce of contest in Docket No. LAKE 80-352-R pursuant to section
105(d) (FOOTNOTE 1) of the
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Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0801 et
seq. (Supp. Il 1979) (1977 Mne Act), to contest section

104(d) (1) (FOOINOTE 2) Citation No. 823213. The notice of contest
states, in part, as follows:

1. At or about 1200 hours on June 9, 1980, Federal
Coal M ne Inspector, Jack C. Cologie, (A R 2-1548)
representing hinself to be a duly authorized
representative of the Secretary of Labor (hereinafter
"Inspector™) issued Citation No. 0823213 (hereinafter
"Citation") pursuant to the provisions contained in
Section 104(d)(1) of the Act to Mke Torchik, Safety
Supervisor, for a condition he allegedly
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observed during an "AFB" inspection (accident inspection) in the
Franklin H ghwal | #65 Mne, Identification No. 33-01065, | ocated
in Ohio. A copy of this Citation is attached hereto as Exhibit
"A" in accordance with 29 C.F.R Section 2700.20(c).

2. Said Gtation under that heading captioned
"Condition or Practice" alleges that:

"An accident investigation revealed that work was
bei ng perforned underneath an automobile in the
out si de mai nt enance shop on June 7, 1980. The
aut onobil e was raised with an electric hoist and
was not bl ocked before the maintenance foreman
began wor ki ng underneath the vehicle. Ed Bl azesk
was the mai ntenance foreman. This was

unwar rant abl e failure.

3. Said Gtation contained the allegation that the
above condition or practice constituted a violation of
30 CF.R 77.405(b), a mandatory health or safety
standard and that the alleged violation was of such a
nature that it could significantly and substantially
contribute to the cause and effect of a mine safety or
heal th hazard. The Inspector further determ ned that
the all eged violation was caused by an unwarrantabl e
failure to conply with the stated standard

4. At or about 0900 hours on June 10, 1980, Inspector
Cologie issued a termnation of said Gtation. A copy
of this termnation is attached hereto as Exhibit "Al."
5. Consol avers that the Ctation is invalid and void,
and in support of its position states:

(a) That the Citation fails to cite a condition or
practice which constituted a violation of mandatory
health or safety standard 30 C F.R 77.405(b), and

(b) That the Citation fails to cite a condition or
practice caused by an unwarrantable failure of Conso
to conply with any nandatory health or safety standard;
(c) That the Citation fails to state a condition or
practice which could significantly and substantially
contribute to the cause and/or effect of a mne safety
or health hazard,

(d) That several assertions contained in the Gtation
and upon which the Citation was based are inaccurate.
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6. Consol requests an investigation of this Ctation and further
requests Cadiz, Chio as the site for a public hearing on this
Noti ce of Contest.

WHEREFORE, Consol respectfully requests that its Notice
of Contest be granted and for all of the above and

ot her good reasons, Consol additionally requests that
the subject Citation be vacated or set aside and that
all actions taken or to be taken with respect thereto
or in consequence thereof be declared null, void and of
no effect.

An answer was filed by the Secretary of Labor (Secretary) on
Cct ober 27, 1980. 1In his answer, the Secretary (1) admitted the
i ssuance of Citation No. 823213 and stated that it was properly
i ssued pursuant to section 104(d) of the 1977 Mne Act; (2)
subm tted that Consol violated a mandatory standard and that such
vi ol ati on was caused by Consol's unwarrantable failure to conply
with the cited mandatory standard; (3) specifically denied the
al l egations set forth in Paragraph Nos. 5(a), 5(b), 5(c), and
5(d) of Consol's notice of contest; and (4) denied all other
all egations set forth in Consol's notice of contest. The
Secretary prayed for the entry of an order denying the relief
requested by Consol and affirmng the citation

On Novenber 10, 1980, Consol filed a notion requesting,
anongst other things, the entry of an order continuing the
proceedi ng pending the filing of the associated civil penalty
case. The requested continuance was granted on Decenmber 9, 1980.

On January 26, 1981, the Secretary filed a proposal for a
penalty in the associated civil penalty case, Docket No. LAKE
81-67, pursuant to section 110(a) of the 1977 Act praying for the
assessnment of a civil penalty for the alleged violation of
mandat ory safety standard 30 C F.R [077.405(b) set forth in
Citation No. 823213. Consol filed an answer on February 13,

1981.

Rul e 27(d) of the Rules of Procedure of the Federal M ne
Safety and Health Revi ew Commi ssion, 29 C.F.R [02700.27(d)
(1980), requires that "[a] |egible copy of each citation or order
for which a penalty is sought shall be attached to the proposa
[for a penalty filed by the Secretary]." The proposal for a
penalty filed on January 26, 1981, failed to conply with this
requirenent in that a copy of section 103(k) Oder No. 823212 was
attached thereto instead of a copy of Citation No. 823213. On
April 7, 1981, the Secretary filed a notion to amend the proposa
for a penalty to substitute a copy of Citation No. 823213 and
rel ated attachnments for those filed on January 26, 1981. The
noti on was granted on April 23, 1981

Pursuant to various notices, the hearing was held on May 1,
1981, with representatives of both parties present and
participating. Consol noved to dismiss the charge of violation
at the close of the Secretary's case-in-chief. A ruling on the
nmotion is set forth herein. Additionally, the record was |eft



open for the posthearing filing of a conmputer printout setting
forth the
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hi story of previous violations at Consol's Franklin H ghwall No.
65 Mne. On May 27, 1981, the Secretary filed the computer
printout, and on June 12, 1981, Consol filed a witten

conmuni cation stating that it had no objection to the docunent's
recei pt in evidence. Accordingly, on June 15, 1981, an order was
i ssued receiving the conputer printout, denom nated as Exhi bit
M1, in evidence.

At the conclusion of the hearing on May 1, 1981, a schedul e
was set for the filing of posthearing briefs and proposed
findings of fact and conclusions of |aw. However, the schedul e
was |later revised due to difficulties experienced by counsel
The Secretary and Consol filed posthearing briefs on July 7,

1981, and July 8, 1981, respectively. The Secretary filed a
reply brief on July 27, 1981. Consol filed a reply brief and
proposed findings of fact and proposed conclusions of |aw on July
27, 1981.

1. Violation Charged in Docket No. LAKE 81-67
Citation No. Dat e 30 CF.R Standard
823213 June 9, 1980 77.405(b)
I11. Wtnesses and Exhibits
A.  Wtnesses

The Secretary called Federal Mne inspector Jack A Col ogie
as a wtness.

Consol called as its witnesses M. Ted Koval ski
superintendent of the Franklin Hi ghwall No. 65 Mne; M. Janmes M
Maynard, the mine engineer at the Franklin Hi ghwall No. 65 M ne;
and M. Mchael A Torchik, a safety supervisor at the Franklin
H ghwal | No. 65 M ne.

B. Exhibits

1. The Secretary introduced the follow ng exhibits in
evi dence:

M1 is a computer printout conpiled by the Directorate
of Assessnents setting forth the history of previous
violations at Consol's Franklin H ghwall No. 65 M ne,
begi nni ng June 6, 1978, and ending June 5, 1980.

M2 is a diagram of the maintenance shop where the
acci dent occurred.

M3 is a copy of Gitation No. 823213, June 9, 1980, 30
C.F.R 077.405(b), and a copy of the term nation
t her eof .

2. Consol introduced the follow ng exhibit in evidence:
0-1is a diagramstyled "Franklin H ghwall No. 65 M ne
New Portal Facilities" which depicts the |ayout of the



m ne showi ng the office, the parking lot, and the
mai nt enance shop where the acci dent occurred.
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I V. | ssues

A.  The general question presented in the above-captioned
noti ce of contest proceeding is whether Ctation No. 823213 was
validly issued pursuant to section 104(d)(1) of the 1977 M ne
Act. (FOOTNOTE 3) The specific issues presented as to the citation's
validity are as foll ows:

1. \Whether the condition or practice described in Gtation
No. 823213 occurred.

2. If the condition or practice described in Citation No.
823213 occurred, then whether such condition or practice
constituted a violation of mandatory safety standard 30 CF. R [O
77.405(b).

3. If the condition or practice described in Citation No.
823213 occurred, and if such condition or practice constituted a
vi ol ati on of nmandatory safety standard 30 C F. R [077.405(b),

t hen whet her such viol ati on was caused by Consol's unwarrantabl e
failure to conmply with such mandatory safety standard

B. Two basic issues are involved in the above-captioned
civil penalty proceeding: (1) did a violation of mandatory
safety standard 30 C F. R [77.405(b) occur, and (2) what anount
shoul d be assessed as a penalty if a violation is found to have
occurred? In determning the amount of civil penalty that should
be assessed for a violation, the law requires that six factors be
considered: (1) history of previous violations; (2)
appropriateness of the penalty to the size of the operator's
busi ness; (3) whether the operator was negligent; (4) effect of
the penalty on the operator's ability to continue in business;

(5) gravity of the violation; and (6) the operator's good faith
in attenpting rapid abatenent of the violation
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V. pinion and Fi ndi ngs of Fact

A Stipulations

1. Consol is the owner and operator of the Franklin
H ghwall No. 65 Mne located in Harrison County, Chio (Tr. 8-10).

2. Consol and its Franklin H ghwall No. 65 M ne are subject
to the jurisdiction of the 1977 Mne Act (Tr. 8-10).

3. The Federal Mne Safety and Heal th Revi ew Conmi ssi on has
jurisdiction of this case (Tr. 8-10).

4. The inspector who issued G tation No. 823213 was a duly
aut hori zed representative of the Secretary (Tr. 8-10).

5. A true and correct copy of Citation No. 823213 was
properly served upon the mne operator (Tr. 8-10).

6. The alleged violation was abated in good faith (Tr.
8-10).

7. Any civil penalty assessed in Docket No. LAKE 81-67 will
not affect the mne operator's ability to continue in business
(Tr. 8-10).

8. The size of Consol is rated at 44, 855,465 tons annual |y
and the size of the Franklin Highwall No. 65 Mne is rated at
409, 437 tons annually (Tr. 9).

B. Consol's Mdtion to Vacate the Citation at the Cl ose of the
Secretary's Case-in-chief

Citation No. 823213 charges Consol with a violation of
mandat ory safety standard 30 C F. R 077.405(b) in connection
wi th an accident which occurred at its Franklin H ghwall No. 65
M ne on June 7, 1980. (FOOINOTE 4) The citation alleges, in pertinent
part, as follows:

An acci dent investigation reveal ed that work was being
performed underneath an autonobile in the outside

mai nt enance shop on June 7, 1980. The autonobile was
raised with an electric hoist and was not bl ocked

bef ore the mai ntenance foreman began wor ki ng under neat h
the vehicle. Ednmund Bl azeski was the mai ntenance

f or eman.

(Exh. M3).

Mandat ory safety standard 30 C.F.R 0O77.405(b) requires
that "[n]o work shall be performed under machinery or equi pnent
that has been raised until such nmachinery or equi pnent has been
securely bl ocked in position.”
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Consol noved to dismiss the charge of violation at the cl ose of
the Secretary's case-in-chief and set forth two grounds in
support thereof. The notion was taken under advisenent to be
rul ed upon at the tine of the witing of the decision based

sol ely upon the evidence contained in the record when the notion
was nade.

Nei t her the Rules of Procedure of the Federal Mne Safety
and Heal th Revi ew Conmi ssion, nor the Adm nistrative Procedure
Act, nor the 1977 Mne Act set forth express standards governing
the disposition of notions to dismss at the cl ose of an opposing
party's case-in-chief. It is therefore appropriate to consult
the Federal Rules of Civil Procedure for guidance. 29 CF.R [
2700. 1(b) (1980).

Rul e 41(b) of the Federal Rules of Civil Procedure provides,
in part, as foll ows:

After the plaintiff, in an action tried by the court
wi thout a jury, has conpleted the presentation of his
evi dence, the defendant, w thout waiving his right to
of fer evidence in the event the notion is not granted,
may nove for a dism ssal on the ground that upon the
facts and the law the plaintiff has shown no right to
relief. The court as trier of the facts may then
determ ne them and render judgnent against the
plaintiff or may decline to render any judgment unti
the close of all the evidence.

In ruling upon a Rule 41(b) notion to dismss, the trial
court is enmpowered to weigh the evidence, consider the |law, and
find for the defendant at the close of the plaintiff's
case-in-chief. 5 J. MOORE, FEDERAL PRACTICE, %7 41.13[4] at pp
41-189 - 41-192 (1980). The trial court may grant the
defendant's notion when the plaintiff fails to present sufficient
evidence during its case-in-chief to satisfy its burden of proof.
See Brennan v. Sine, 495 F.2d 875 (10th Gr. 1974); Wods v.
North Anerican Rockwel| Corporation, 480 F.2d 644 (10th Gir.
1973); Pittston-Luzerne Corporation v. United States, 176 F
Supp. 641 (M D. Pa. 1959).

The Secretary proved during his case-in-chief, and I find,
that on Saturday, June 7, 1980, M. Ednond Bl azeski, the master
mechani ¢ (FOOTNOTE 5) at Consol's Franklin H ghwall No. 65 Mne, used the
facilities at the mai ntenance shop to performwork on his
personal 1974 Cadillac. He had previously wel ded
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the muffler and was wiring it back to prevent it fromrubbing
agai nst the drive shaft. The rear of the car was held in a

rai sed position by a nylon sling attached to an overhead el ectric
travel ing hoist. Header bl ocks were placed in front of the front
wheels to block the car against forward notion. However, the
rear portion of the car was not bl ocked so as to prevent the car
fromfalling on an individual performng work under it. At sone
point in time between 11 a.m and 12:30 p.m, the nylon sling
broke causing the car to fall on M. Blazeski. (FOOINOTE 6) He died of
his injuries on June 27, 1980. (FOOINCE 7)

The first argunent advanced by Consol in support of its
nmotion to disnmss the charge of violation is that the Secretary
failed to adduce reliable, probative, and substantial evidence to
prove that the car was not securely and properly bl ocked.
Consol 's argunment is w thout foundation. The evidence adduced by
the Secretary and the rational inferences drawn therefrom prove
that at the tine of the accident, M. Blazeski was worki ng under
the car and that it was not properly and securely bl ocked.
Accordingly, it nust be concluded that the Secretary net his
burden of proof on this issue during his case-in-chief. (FOOTNOTE 8)

The second argunment advanced by Consol in support of its
motion to disnmiss the charge of violation is that the phrase
"machi nery or equipnment" used
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in mandatory safety standard 30 C.F.R 077.405(b) does not
enconpass personal autonobiles. According to Consol, the

mandat ory safety standard applies only with respect to machinery
or equi prent used in the operation of a coal mne. The Secretary
di sagrees, maintaining that the mandatory safety standard applies
to any type of machinery or equi pment, including persona

aut onobi l es, as long as such machinery or equipment is |ocated on
coal mne property.

Mandat ory safety standard 30 C. F. R 077.405(b) was
originally promul gated pursuant to section 101(i) of the Federa
Coal M ne Health and Safety Act of 1969, 30 U.S.C. 0801 et seq.
(1970) (1969 Coal Act); see 36 Fed. Reg. 9364, 9370 (May 22,
1971). (FOOTNOTE 9) The 1969 Coal Act was renedi al |egislation designed
to secure a safe and heal thful work environnment for those miners
working in coal mnes which were subject to its provisions. See
section 2 of the 1969 Coal Act. To this end, Congress set forth
both a series of interimmandatory health and safety standards
and procedures for the promul gation of new and i nproved nandatory
heal th and safety standards. See sections 101, 201 through 206,
and 301 through 317 of the 1969 Coal Act. The purpose of a
mandat ory safety standard was summari zed on the floor of the
United States Senate by Senator Harrison WIllians as foll ows:

To ward off the heavy toll of on-the-job fatalities and
injuries, S. 2917 provides both a conprehensive set of
interimsafety standards and authority in the Secretary
of the Interior to pronul gate new and i nproved
standards. The interimsafety standards in the bil

are directed at elimnating the extrenme hazards of coa
m ni ng. [ Enphasis added. ]

LEG SLATI VE H STORY OF THE FEDERAL COAL M NE HEALTH AND SAFETY
ACT OF L969 at 244 (1975).

Al t hough the terns "machi nery"” and "equi pnment" are not
defined within Part 77 of Title 30 of the Code of Federa
Regul ations, it is clear that the mandatory safety standard in
whi ch they appear is propertly directed only towards the
prevention of job-related injuries and fatalities. Therefore,
concl ude that the phrase "machinery or equipnment,” as used in
mandat ory safety standard 30 C.F.R 077.405(b), enconpasses only
machi nery or equi pnent used in or to be used in the operation of
a coal mne. A personal autonobile, such as the one involved
herein and in the status it then occupi ed, which has no
functional relationship to the operation of a coal mne is not
"machi nery or "equi pnment” wthin the nmeaning of the standard.

In view of the foregoing, | conclude that the condition or
practice cited in Citation No. 823213 does not constitute a
vi ol ati on of nmandatory
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safety standard 30 CF. R [77.405(b). Consol's nmotion to

di smss the charge of violation at the close of the Secretary's
case-in-chief will be granted.

VI. Conclusions of Law

1. The Adm nistrative Law Judge has jurisdiction over the
subject matter of, and the parties to, these proceedi ngs.

2. Consolidation Coal Conpany and its Franklin H ghwall No.
65 M ne have been subject to the provisions of the 1977 M ne Act
at all tines relevant to these proceedings.

3. Federal mne inspector Jack A. Cologie was a duly
aut hori zed representative of the Secretary of Labor at all tines
rel evant to these proceedi ngs.

4. The condition or practice cited in GCitation No. 823213
does not constitute a violation of nandatory safety standard 30
C. F.R 077.405(b).

5. Al of the conclusions of law set forth in Part V,
supra, are reaffirmed and incorporated herein.

VII. Proposed Findings of Fact and Concl usi ons of |aw

The parties filed the posthearing subm ssions identified in
Part 1, supra. Such subm ssions, insofar as they can be
consi dered to have contai ned proposed findings of fact and
concl usi ons of | aw have been considered fully, and except to the
extent that such findings and concl usi ons have been expressly or
inpliedly affirned in this decision, they are rejected on the
grounds that they are, in whole or in part, contrary to the facts
and | aw or because they are immterial to the decision in this
case.

CORDER

Accordingly, IT 1S ORDERED that Consol's notion to dismss
the charge of violation at the close of the Secretary's
case-in-chief be, and hereby is, GRANTED

IT 1S FURTHER ORDERED t hat the notice of contest in Docket
No. LAKE 80-352-R be, and hereby is, GRANTED, and that Citation
No. 823213 be, and hereby is, VACATED

IT 1S FURTHER ORDERED t hat the proposal for a penalty in
Docket No. LAKE 81-67 be, and hereby is, D SM SSED

John F. Cook
Admi ni strative Law Judge
~FOOTNOTE_ONE

1 Section 105(d) of the 1977 M ne Act provides as foll ows:



"I'f, within 30 days of receipt thereof, an operator of
a coal or other mine notifies the Secretary that he intends to
contest the issuance or nodification of an order issued under
section 104, or citation or a notification of proposed assessnent
of a penalty issued under subsection (a) or (b) of this section
or the reasonabl eness of the length of abatement tine fixed in a
citation or nodification thereof issued under section 104, or any
m ner or representative of mners notifies the Secretary of an
intention to contest the issuance, nodification, or termnation
of any order issued under section 104, or the reasonabl eness of
the length of tine set for abatenent by a citation or
nodi fication thereof issued under section 104, the Secretary
shal I i mredi ately advi se the Conmm ssion of such notification, and
t he Conmi ssion shall afford an opportunity for a hearing (in
accordance with section 554 of title 5, United States Code, but
wi t hout regard to subsection (a)(3) of such section), and
thereafter shall issue an order, based on findings of fact,
affirm ng, nodifying, or vacating the Secretary's citation
order, or proposed penalty, or directing other appropriate
relief. Such order shall becone final 30 days after its
i ssuance. The rul es of procedure prescribed by the Conmm ssion
shal |l provide affected mners or representatives of affected
m ners an opportunity to participate as parties to hearings under
this section. The Conmi ssion shall take whatever action is
necessary to expedite proceedi ngs for hearing appeal s of orders
i ssued under section 104."

~FOOTNOTE_TWOD
2 Section 104(d)(1) of the 1977 M ne Act provides as
fol | ows:

"If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such nandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act. |If, during the sane
i nspection or any subsequent inspection of such mne within 90
days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of any
mandatory health or safety standard and finds such violation to
be al so caused by an unwarrantable failure of such operator to so
conply, he shall forthwith issue an order requiring the operator
to cause all persons in the area affected by such viol ation
except those persons referred to in subsection (c) to be
wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such viol ation has been abated."

~FOOTNOTE_THREE
3 Section 104(d)(1) of the 1977 Mne Act provides for the
i ssuance of a citation when an authorized representative of the



Secretary of Labor, upon any inspection of a coal or other nine
finds: (1) that there has been a violation of any nmandatory
health or safety standard; (2) that, while the conditions created
by such violation do not cause inmm nent danger, such violation is
of such nature as could significantly and substantially
contribute to the cause and effect of a mne safety or health
hazard; and (3) that such violation was caused by the m ne
operator's unwarrantable failure to conply with such mandatory
heal th or safety standard.

Consol's July 7, 1980, notice of contest specifically
rai sed the i ssue as to whether the alleged violation was of such
nature as could significantly and substantially contribute to the
cause and effect of a mne safety or health hazard. However, at
t he begi nning of the hearing on May 1, 1981, counsel for Conso
wi t hdrew his challenge to the significant and substanti al
criterion by stating that he would not make it an issue.
Accordingly, the Secretary was relieved of his burden of
presenting a prima facie case as to such issue. See Youngstown
M nes Corporation, 3 FMSHRC 1793, 1802-1803 (1981) (Cook, J.).

~FOOTNOTE_FQOUR
4 The citation was issued on June 9, 1980, by Federal m ne
i nspector Jack A. Col ogie.

~FOOTNOTE_FI VE

5 The evi dence shows that a master nechanic is a
hi gh-ranki ng supervi sory enpl oyee. According to Inspector
Col ogi e, a master mechanic is in overall charge of maintenance
and equi pnent with a nunber of workers and foremen under him
M. Ted Koval ski, the superintendent of the Franklin H ghwall No.
65 Mne, testified during Consol's case-in-chief that a naster
mechani ¢ ranks hi gher than a maintenance foreman. According to
M. Koval ski, M. Blazeski was in charge of five nmaintenance
foremen and 15 to 20 union people. M. Blazeski, in turn
reported to M. Koval ski

~FOOTNOTE_SI X
6 There were no eyew tnesses to the accident (Tr. 55).

~FOOTNOTE_SEVEN

7 The evidence presented during the Secretary's
case-in-chief and the rational inferences drawn therefrom show
that M. Blazeski was acting outside the scope of his enpl oynment
duties at the tinme of the accident. Although not dispositve of
the i ssues presented herein, the evidence presented during
Consol 's case-in-chief shows: (1) that M. Blazeski was off duty
at the tine of the accident; (2) that M. Blazeski was in
vi ol ati on of conpany policy at the tinme of the accident in that
conpany policy prohibited the use of conmpany facilities,
supplies, or equipnent for anything other than conpany business;
and (3) that neither M. Koval ski, M. Blazeski's supervisor, nor
M. James M Maynard, the m ne engineer, knew or had reason to
know of M. Bl azeski's unauthorized activities.

~FOOTNOTE_EI GHT
8 There was considerable conflict in the evidence on the



record as a whole as to whether suitable blocking material was
present in or around the mai ntenance shop. Inspector Col ogie
testified during the Secretary's case-in-chief that a search was
conducted during the Mne Safety and Health Adnministration's
accident investigation but that no bl ocks suitable for bl ocking
were found either inside or outside the maintenance shop. He
reiterated this position when recalled as a rebuttal w tness on
behal f of the Secretary. However, Messrs. Koval ski and Torchik
testified during Consol's case-in-chief that crib bl ocks were
present at the nmai ntenance shop.

It is unnecessary to resolve this conflict in the
testinmony. The evidence presented during the Secretary's
case-in-chief and the evidence on the record as a whol e shows
that the car was not properly and securely bl ocked at the tinme of
the accident. It should be noted that Consol failed to present
per suasi ve evidence during its case-in-chief to rebut the
Secretary's prima facie case on this issue.

~FOOTNOTE_N NE

9 Mandatory safety standard 30 C.F.R 0O77.405(b) remains in
effect as a mandatory safety standard under the 1977 M ne Act
pursuant to the provisions of sections 301(b)(1) and 301(c)(2) of
the Federal M ne Safety and Heal th Amendnents Act of 1977, Pub
L. No. 95-164, 91 STAT. [01290-1322.



