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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding

M NE SAFETY AND HEALTH

ADM NI STRATI ON ( MSHA) , Docket No. VA 81-61

PETI TI ONER Assessnment Contr ol
V. No. 44-01519-03025 V
HARMAN M NI NG COVPANY, No. 3 M ne
RESPONDENT
DEC!I SI ON

Appear ances: Covette Rooney, Attorney, Ofice of the Solicitor,
U S. Departnment of Labor, for Petitioner;
Robert M Richardson, Esg., Richardson, Kemper,
Hancock & Davis, Bluefield, Wst Virginia, for
Respondent .

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to a notice of hearing issued August 10, 1981, a
hearing in the above-entitled proceedi ng was hel d on Septenber
16, 1981, in Richlands, Virginia, under section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C [1815(d).

After the parties had conpleted their presentations of
evi dence, | rendered the bench decision which is reproduced bel ow
(Tr. 106-127):

Thi s proceeding involves a petition for assessnent of
civil penalty filed in Docket No. VA 81-61 on June 23,
1981, by the Secretary of Labor, seeking to have a
civil penalty assessed for a violation of 30 CF.R [
75.316 by Harman M ni ng Conpany.

The issues in civil penalty cases are whether a
violation occurred and, if so, what civil penalty
shoul d be assessed based on the six criteria which are
set forth in section 110(i) of the Federal M ne Safety
and Health Act of 1977.

In order to determ ne whether a violation has occurred,
I must first nake sonme findings of fact, which will be
set forth in enunerated paragraphs.

1. On January 26, 1981, Inspector Larry C evinger nade
an exam nation of the No. 3 Mne of Harman M ning
Conmpany, Incorporated. At that tinme he wote Citation
No. 939522 under section 104(d)(1) of the Act citing a
vi ol ati on of section 75.316, and stating that the
ventilation system nethane and dust control plan was
not being conplied with and that the line brattice was



not being maintained fromthe | ast open crosscut to
within 10 feet of the face of the Nos. 1, 2, 3, and 4
entries; and that the check curtains were not installed
in the Nos. 1, 2, 3, and 4 entries.
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2. The inspector introduced as Exhibit 4A a di agram whi ch showed
the di stances which various entries had been driven wthout there
havi ng been erected line brattices. Those distances range from
115 feet maximumto 80 feet mnimumin the Nos. 2 and 1 entries,
respectively. There were also sone crosscuts to the left of the
Nos. 4, 3, and 2 entries, which were 20, 45, and 30 feet in
depth, respectively. The inspector introduced as Exhibit 4B a
di agram of that same area and those sane di stances, on which he
had drawn the brattice curtains which should have been erected,
if the ventilation plan had been foll owed.

3. The inspector stated specifically that the portion
of the ventilation plan which was not conplied with was
par agraph 12 on page four of the plan, which is Exhibit
3 in this proceeding. The first sentence in that

par agraph states: "Properly installed and adequately
mai ntai ned |line brattice or other approved devices
shal |l be continuously used fromthe |ast open crosscut
i n each working place of the working section.” The

i nspector stated that was the provision that he
specifically had in mnd when he alleged the violation
in Gtation No. 939522.

4. The inspector defended his citing or issuing the
citation under section 104(d)(1) of the Act by pointing
out that prior to the tinme the Conm ssion's decision
was issued in MSHA v. Cenent Division, National Gypsum
Conmpany, 3 FMSHRC 822 (1981), he used criteria under

whi ch he wote unwarrantable failure orders and
citations, based on a decision issued by the forner
Board of M ne Operations Appeals after the Board had
been reversed by a circuit court. After reversal, the
Board held that the term "significant and
substantial,” which has to be found as to a given
violation before a citation can be issued under section
104(d), needs to involve no nore than a renote or

specul ative possibility that an injury mght occur

The inspector indicated that a violation did not have
to be very serious at all in order to be considered a
"significant and substantial™ violation under the
criteria he was then foll ow ng.

In the Commi ssion's decision in the National Gypsum
case that | just cited, the Conm ssion stated that it
bel i eved that the previous criteria for finding a
violation to be significant and substantial had been so
broadly defined that the words had | ost their basic
meani ng. The Comm ssion stated on page 828 of its
decision that "* * * [o]lur interpretation of the
significant and substantial |anguage as applying to
violations where there exists a reasonable |ikelihood
of an injury or illness of a reasonably serious nature
occurring, falls between these two extrenes -- nere
exi stence of a violation, and existence of inm nent
danger, the latter of which contains elenments of both
likelihood and gravity."



5. The inspector in this case at first said that the
hol di ng of the Commi ssion in National Gypsum Conpany
caused himto have sonme doubt as to whether his
citation woul d have been issued, if he had been
followi ng the Conmi ssion's new criteria for

est abl i shing whether a violation is significant and
substantial, but after considerable reflection on the



~2938

matter, he concluded that he believed that failure to have the
curtains continuously maintained in the four entries was
sufficient to be a reasonable Iikelihood of injury or illness and
that if it occurred, it would have been of a reasonably serious
nature. Consequently, he reaffirned his belief that his
unwarrantabl e failure citation should have been issued. He also
expl ai ned that he had nade the other findings required, nanely,
that a violation had occurred, that it was not an inm nent

danger, that it was significant and substantial, and finally that
an unwarrantabl e failure had occurred.

6. The respondent in this proceedi ng has presented
three wi tnesses who have testified that the reason that
t he conpany was having difficulty with keeping line
curtains in the entries described in the inspector's
citation was that they had been mining in a coal seam
with heights of 9 to 10 feet, including a rock seamin
the mddle. They then encountered a rock seamthat was
so thick they couldn't mne it with the coal and did
not want to cut it down. Consequently, they went under
the rock portion which had the effect of reducing the
m ne height froma 9 or 10-foot height down to 50 or 54
inches. Also, in order to inprove the stability of the
roof, the conpany narrowed the entries from about 20
feet to 14 to 18 feet. This particular bl ock of coa

was approximately 120 feet long, and it only took the
conpany about 5 days to mine conmpletely through it, at
which tine they resumed mining at the normal hei ght and
returned to the nornmal 20-foot width for entries.

7. The witnesses for respondent stated that during the
peri od when their entries were narrow, the inspector
had i nspected the m ne and had issued his citation
about 2 days after they had started into the
above-described | ow area with the narrow width in the
entries and that their equi pmrent neasured 10 feet 6
inches in width, and it was al nost inpossible to keep a
brattice curtain up at the sanme tine the equi prent was
operating in the entries. That accounted for the fact
that the curtains had not been hung on January 26 when
they were cited by the inspector

8. There were sone stipulations entered into by the
parties. It was stipulated that the No. 3 Mne is owned
and operated by Harman M ni ng Conpany and that Harman
M ni ng Conpany is subject to the Act; that | have
jurisdiction to hold this hearing and deci de the case;
that the citation was duly issued by an authorized
representative of the Secretary; that the assessnent of
a civil penalty would not cause respondent to

di scontinue in business; and that insofar as the size
of the conpany is concerned, the annual production for
the total company is 265,134 tons and for the No. 3

M ne, production is 103,716 tons annual ly.

It was also stipulated that the conpany showed a



good-faith effort to achieve conpliance after the
citation was issued, and that the No. 3 Mne had 54
previous violations during the 24 nonths precedi ng the
i ssuance of the citation involved in this case. There
was sone additional testinony by one of respondent's

w tnesses, M. Hurley, to the effect that there were a
| arge nunmber of inspection days at the nmine and that if
you took that into consideration, the conpany had a
very lowratio of violations to inspection days.
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9. M. Hurley also introduced as Exhibit B a sheet printed by
MSHA' s conmputer. That exhibit reflects that during January of
1981 the conpany was wi thin conpliance with the respirabl e dust
standard by havi ng an average concentration of 1.8 mlligramnms per
cubic neter of air.

10. It was stated by M. Omnens, one of respondent's
Wi t nesses, that he was in this mne on Thursday,
January 22, 1981, when the conpany first began to m ne
the narrow entries and go to the | ower height than was
normal . This particular Exhibit B shows that on that
day a respirable dust sanple for the cutting machine
operator's environment showed a concentration of 1.4
mlligranms per cubic neter.

The first issue to be considered is whether a violation
occurred. W don't have any real problemw th making a
finding as to whether the violation occurred, because
everybody concedes that the curtains weren't up on
January 26 when the inspector wote this citation at
8:15 a.m Everybody concedes that the ventilation plan
required themto be maintained continuously; therefore,
I find that a violation of section 75.316 occurred.
VWile in a normal civil penalty case, an issue or

i ssues concerning the validity of the inspector's
citation or order is not normally a matter to be
considered, | held in this case that it was perm ssible
for respondent to go into the matters of whether the
citation had been validly issued under Section

104(d) (1) because | interpreted the Conmm ssion's

Nati onal Gypsum decision as indicating that a
respondent may raise matters concerning the validity of
citations and orders in a civil penalty proceedi ng
under the 1977 Act.

It is true, as Ms. Rooney has pointed out in her
argunent, that the Conmm ssion agreed with the forner
Board that when a civil penalty case arising under the
1969 Act had been set for hearing and was in progress,
that it was not permissible for respondent to raise
issues as to the validity of the citation or order
because the only issues in a civil penalty proceedi ng
are whether a violation occurred and, if so, what
penalty shoul d be assessed. The reason that the forner
Board held that you could not go into the merits of the
i ssuance of a citation or order in a civil penalty case
was that the 1969 Act very clearly provided for review
of citations, which were then called notices of
violation, and orders as a separate matter; whereas, in
the 1977 Act, the provision for review of the nmerits of
a citation or order are not really very clearly set
forth in the Act because it appears that under the

| anguage in section 105(d) of the Act, a respondent

m ght take the position as to civil penalty issues that
he woul d not seek review by neans of a notice of
contest and would, instead, await the occurrence of a



proceedi ng under the civil penalty aspect of the Act,

at which tinme he would raise issues both as to the
merits of the citation or order being considered in the
civil penalty case, as well as the issue of whether a
vi ol ati on occurred and what penalty shoul d be assessed.

Consequently, | believe that the Conm ssion has opened
the door to allow an operator to raise issues as to the
validity of a citation or order in a civil penalty
case. | believe that is the result of the Conmi ssion's
consideration in the National Gypsum Conmpany of the
criteria
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for making "significant and substantial" findings because that
case was not a notice of contest case, but arose as an ordinary
civil penalty case. (FOOTNOTE 1)

Now that | have so ruled it is necessary for nme to
consi der whet her the inspector properly issued an
unwarrantable failure citation in this instance. W
don't have any problemwth the first part of the

i nspector's finding as to a 104(d) (1) citation because
we have already agreed that a violation occurred.
Nobody has felt that the viol ati on approached anyt hi ng
like an i mm nent danger, so we don't have any probl em
with finding that the violation did not constitute

i mm nent danger. W do have a problemwhen we go to

t he | anguage of section 104(d) (1) which provides that
an inspector must also find "* * * that such

violation is of such nature as could significantly and
substantially contribute to the cause and effect of a
coal or other mne safety or health hazard."

As | already pointed out in ny findings above, the
Conmmi ssion held in the National Gypsum case that the
words "significantly and substantially” should be
applied so as to determ ne whether there was a
reasonabl e |ikelihood of an injury or illness which
woul d have been of a reasonably serious nature.

The respondent in this case has argued very strenuously
that the nere fact that these brattice curtains were
not up at the beginning of the working shift on Monday,
January 26, cannot possibly be found to be significant
and substantial w thin the neaning of the Comm ssion's
test, because, according to the inspector, there was
only a roof-bolting machine in the actual working
section or in any of these entries where the brattice
curtains had not been erected, but there were other

pi eces of energized equi prent outby such entries.
Respondent contends that since there was al nost no

i keli hood of any ignition occurring and since the m ne
generated only from .01 to .02 of 1 per cent of

met hane, even when anal yzed in a bottle sanple, that
the Iikelihood of any expl osive quantity of methane
occurring was so renote that it would be a m suse of
the Conmi ssion's test to say that |eaving these

brattice curtains down at a tinme like that -- that is,
when there was no activity in the entries and no
producti on going on -- would contribute to a mne

safety or health hazard.

The CGovernnent, of course, has argued that even though
at the nonent the inspector issued Gtation No. 939522,
there was only a mnute quantity of methane in the

m ne; that when you have a m ne which has the
possibility or the potential of |iberating nethane,
that there is also the possibility that an expl osive
quantity of nethane could accunulate in the



i nadequately ventilated entries. Consequently, if any
ki nd of spark should have cone fromany of this

equi prent whil e these curtains were not up, that an
expl osi on could have occurred. O course, if it should
have occurred, it could have had serious consequences.
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As to that part of the argument, | think that | shall have to go

along with the Governnent's contentions. |In Reliable Coal Corp
v. Morton, 478 F.2d 257 (4th Cr. 1973), the court held that
Congress has done away with the gaseous and nongaseous
distinction in coal mnes. That case shows that we nmust assune
under both the '77 and '69 Acts that all coal mnes are to be
consi dered gaseous.

Despite the court's holding in the Reliable case, we stil
| ook at the actual anount of nethane which exists in any given
situation and if we find that there is no presence of nethane, or
if a mne above the water table is involved and has never
i berated nethane, we still in a case citing a violation of a
ventilation provision, we hold that that is a | ess serious
violation than one which occurs in a mne which does |iberate
| arge quantities of nethane. But be that as it may, the
i beration of nmethane is unpredictable. Methane has been known
to be found and acci dents have occurred in mnes which have no
prior history of liberating nethane. Consequently, | think
shall have to go along with the Government and find that the
possibility exists that a | arge accunul ati on of methane coul d
occur, and the fact that an expl osion can occur in these
situations, requires nme to find that the i nspector was correct
when he said that there was a reasonable |ikelihood of an injury
fromthe fact that these curtains were not up and that a
reasonably serious injury could have occurred as a result of that
explosion, if it had occurred.

Now, we have al so an argunent here by respondent’'s counse
in which he says that the citation was not valid because the
i nspector failed to make the final findings required by section
104(d), which is that there was unwarrantable failure of the
operator to conply with the standard cited. As Ms. Rooney has
poi nted out and as the inspector said in reply to one of ny
gquestions, it is a fact that when an operator is given a citation
or an order, there is a provision on the face of the citation or
order which states that the operator should see the reverse side
of the citation or order of withdrawal. |If that is done, it wll
be found that the reverse side explains the provisions of section
104(a), section 104(d)(1), section 104(f), and other provisions.
That is why the two words "see reverse" are placed on the front
of the citation, so that an operator will be notified, when
section 104(d) is entered on the front of the citation or order
if the operator |ooks on the back, he will find what that section
involves. In this case, the explanation on the back of the
citation indicates that an unwarrantable failure has been found
to exist in order for the citation to be issued under section
104(d) (1) of the Act.

I wote a decision in Pontiki Coal Corp., 2 FMSHRC 370
(1980), in which the primary issue was whether the fact that the
citation or order stated on its face "see reverse" was sufficient
notice to the operator that the findings required for issuing an
unwarrantabl e failure citati on had been made by the inspector. |
held in that case that the fact that unwarrantable failure was
expl ai ned on the back of the formwas sufficient for the purpose



of maki ng the necessary findings. The Pontiki case was not
appeal ed to the Commission, so | find in this case, consistent with
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nmy holdings in that case, that the inspector did nake the
required findings as to unwarrantable failure and that his
Ctation No. 939522 shoul d be affirned.

Now, as to the other contentions by the operator in this
case, it was stated that he didn't really have the opportunity to
make suggesti ons when the ventilation plan was renewed each 6
nmont hs and that he pretty nmuch is required to agree wi th whatever
sort of new provisions MSHA may put in his new plan when it is
sent to himfor his signature. | amin synpathy with the
operator on those things, both the roof control plan and the
ventilation plan, in that | think an operator does pretty nuch
find hinmself trying to get his views into the plan when they are
pretty nmuch dictated to hi mby NMSHA

But in this instance, | think that the Act itself provides a
pretty specific indication that MSHA may anmend these ventil ation
pl ans to provide for the continuous nmai ntenance of the Iine
brattice, whether work is being performed or not. Because of
injuries and fatalities that have occurred on account of nethane
accunul ati on, MSHA personnel feel they nmust becone increasingly
strict in these plans. In doing so, however, they are not going
beyond the original provisions of the safety standards because
section 303(c) (1) of the 1969 Act provided the |anguage which is
now section 75.302 of the Regulations. That section provides
t hat :

Properly installed and adequately maintained |ine
brattice or other approved devices shall be
continuously used fromthe | ast open crosscut of an
entry or room of each working section to provide
adequate ventilation to the working faces for the
m ners and to renove flammabl e, expl osive, and noxi ous
gases, dust and expl osive funes, unless the Secretary
or his authorized representative pernits an exception
to this requirement, where such exception will not pose
a hazard to the mners.

So, | believe that MSHA was well within the original provisions
of the Act when it anended the plan as originally issued to
require that those line brattices be continuously maintained.

| believe that | have covered nost of the argunments that
have been nade by the parties and the only thing that remains to
be done is to consider the six criteria before assessing a
penalty. The stipulations show that two of the criteria have
al ready been stipulated to, nanely, that the size of respondent's
business is small, and that the operator did abate this citation
of a violation within the tinme provided for by the inspector. In
fact, the inspector gave the operator until 9:30 to abate the
violation, and he wote a term nation by 9:15, which would have
been only one hour after he issued it. For the nmen to have put
up curtains in four entries in an hour's time, when you consider
how much di stance was involved, indicates that respondent abated
the violation in a rapid manner and shoul d have sone
consi deration for the pronptness of its action in so doing. It



has al so been stipulated as to another of the criteria that
paynment of a penalty woul d not cause respondent to discontinue in
busi ness.



~2943

As to the history of previous violations, it was stated that
t here have been ei ght previous violations of section 75.316 in
the last 24 months. While M. Hurley indicated he felt | should
consi der sonme of the matters about the nunmber of inspection days
i nvol ved, it, of course, is not necessary for judges to foll ow
the assessnment forrmula in 30 CF. R [0100.3 when a case has gone
to hearing and the judge is making findings of facts on the
record containing testinony and exhibits presented by the
parties. Since it has not been nmy practice to pay any attention
to what the Assessnment O fice may have done before a case cones
to hearing before me, | find that it is immterial that the
Assessment O fice may have made sone cal culations as to the
nunber of inspection days and that there may be a certain nunber
of violations in the last 24 nonths, because it has been ny
consi stent practice since starting this work in 1972 to nake
assessnents under the criterion of history of previous violations
entirely on whether previous violations of the section before ne
in a given case have occurred.

Since eight previous violations occurred in a 24-nonth
period, | consider that to be nore than | usually encounter in
t hese cases. Consequently, | believe that whatever other penalty
m ght be assessed in this case, a penalty of $100 should be
assessed under the criterion of history of previous violations.

The only two criteria that remain to be considered are
negl i gence and gravity. The inspector's finding of a high degree
of negligence was based alnost entirely on his statement that the
weekend entry in the preshift book shows that these curtains had
been I eft down fromthe previous Friday by the evening crew, and
it was his opinion that the curtains should have been rehung
during Saturday or Sunday. He felt the failure to do so,
especially after it was witten up by one of the exam ners of the
m ne, indicated a high degree of negligence. There is, of
course, nothing in the ventilation plan in Exhibit 3 which
i ndi cates occurrences of changes in the mning height or the
wi dth of the entries which have been nentioned in this proceedi ng
and whi ch have been noted in ny findings of fact, supra. |
recogni ze that the conpany had a problemhere in trying to use
the curtains at an entry which was barely wi de enough for the
equipment. |I'mtaking that into consideration as a mtigating
factor in assessing the penalty; but the fact that the operator
failed to install curtains on Saturday and Sunday cannot be
i gnored because that is what the plan requires, and the Act too,
for that matter. The curtain is required to be maintained
conti nuously and should, therefore, have been erected whether or
not any production was being performed. Consequently, | find
that there was a rel atively high degree of negligence.

Now, we cone to the final criterion of gravity. | don't
think that we can say that this constituted nore than a noderate
anmount of gravity because it is a fact that no production was
going on. At the tinme the citation was actually witten, it is a
fact that nmethane was only .01 to .02 of 1 per cent. An
i nspector checked all the entries with his methane detector and
could not even get a reading, so while there was a potenti al



there for a possible injury, the fact is that at the tinme the
i nspector issued the citation there was, at nobst, a noderate
seriousness in the violation.
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In conclusion, | find that the conpany abated the violation in
| ess than the time given by the inspector, that it is a snal
conpany, that the gravity of the violation was not great, and
that there was a relatively high degree of negligence. In such
circunstances, | find that a penalty of $300 is appropriate, to
whi ch $100 wi |l be added under the criterion of history of
previous violations, nmaking a total penalty of $400.

After | had rendered the bench decision set forth above, |
| earned that the Conmm ssion had issued in Secretary of Labor
(MSHA) v. Paranont M ning Corporation, Docket No. VA 81-45, on
Sept enber 21, 1981, an order denying a petition for interlocutory
revi ew of an order issued on August 19, 1981, by Adm nistrative
Law Judge George A. Koutras in that proceedi ng. Judge Koutras'
order had granted the Secretary's nmotion for partial summary
decision as to the question of whether respondent Paranont M ning
Corporation could raise the issue of the validity of an
unwarrant abl e-failure order in a civil penalty proceedi ng.
I nasmuch as the Conm ssion declined to grant Paranonth's petition
for interlocutory review, it may appear that | erred in
considering the nmerits of the unwarrantable-failure citation in
this civil penalty proceeding. In C C C. -Ponpey Coal Co., Inc.,2
FMSHRC 1195 (1980), the Conmi ssion held that a judge shoul d not
i ssue a bench decision in final witten formw t hout considering
t he hol di ngs in Commi ssion deci sions which were issued between
the tine the bench decision was rendered at the hearing and the
time the bench decision is issued in final form

The primary basis for ny ruling in this case that respondent
could obtain a review of the validity of the
unwarrant abl e-failure citation in a civil penalty proceedi ng was
that the Conm ssion had considered the nmeaning to be assigned to
the phrase "significant and substantial” in its decision in
Cement Divison, National Gypsum Co., 3 FMBHRC 822 (1981), even
t hough the proceeding in which the Conm ssion considered that
i ssue was a civil penalty proceeding. Upon further exam nation
of the Conm ssion's decision in the National Gypsumcase, | have
noted that all of the alleged violations in that proceedi ng
i nvol ved citations on which the inspector had checked a "bl ock"”
showi ng that he considered all of the alleged violations to be
"significant and substantial™ as that termis used in section
104(d) of the Act. The Conmi ssion considered the neani ng of that
phrase in order to clarify the interpretati on which should be
given to the words "significant and substantial” in Iight of sone
deci sions issued by the former Board of M ne Operations Appeal s
after its decision in Zeigler Coal Co., 3 |IBMA 448 (1974), was
reversed in UMM v. Kleppe, 532 F.2d 1403 (D.C. Gr. 1976),
because the Board had held that findings as to "significant and
substantial” had to be made before unwarrantable failure orders
could be issued under section 104(c) of the Federal Coal M ne
Heal th and Safety Act of 1969. The Commission clarified the
definition which should be ascribed to "significant and
substantial”™ in a civil penalty case because the inspectors were
routinely designating ordinary violations alleged in citations
written under section 104(a) of the 1977 Act as being
"significant and substantial". The Conm ssion believed that such



routi ne enpl oynent of the term "significant and substantial"”

m ght eventually be used as a basis for finding an operator to
have a "pattern of violations" pursuant to the provisions of
section 104(e) of the Act.
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My concl usion in the bench decision, supra, to the effect that
t he Conmi ssion's consideration of "significant and substantial”
in the National Gypsum case indicated that the Conm ssion has not
prohi bited consideration of the validity of citations in civil
penalty cases failed to comment on the difference between the
breadth of review which is permtted of citations issued under
the 1977 Act as opposed to the constraints of review which are
pl aced on orders issued under the 1977 Act. The change in the
| anguage as to review of citations under the 1977 Act, as opposed
to review of notices of violation under the 1969 Act, (FOOINOTE 2) was
di scussed by the Commi ssion in Energy Fuels Corp., 1 FMSHRC 299
(1979), in which the Conmi ssion stated (at p. 302):

* * * On the other hand, section 105(a), when read
with section 105(d), nmay be read to permt an operator
to await the issuance of the notification of proposed
assessnment of penalty before deciding whether to
contest the entire citation, rather than require the
operator to so wait. [Enphasis in original.]

At page 309 of the Energy Fuels case, the Conm ssion further
st at ed:

* * * |f the citation | acked special findings, and
the operator otherw se |acked a need for an inmedi ate
heari ng, we woul d expect himto postpone his contest of

the entire citation until a penalty is proposed.
* * %

In WoIf Creek Collieries Co., Docket No. PIKE 78-70-P
i ssued March 26, 1979, the Comm ssion agreed with the forner
Board's consistent hol dings that, under the 1969 Act, a
respondent could not obtain review of the validity of orders in
civil penalty proceedi ngs (Eastern Associ ated Coal Corp., 1 |IBNA
233 (1972); Zeigler Coal Co., 1 IBMA 216 (1973); Plateau M ning
Co., 2 IBMA 303 (1973); Buffalo Mning Co., 2 IBMA 327 (1973);
North Anerican Coal Corp., 3 IBVMA 93 (1974); Zeigler Coal Co., 3
| BVA 366 (1974); Jewel Ridge Coal Corp., 3 IBMA 376 (1974); Peggs
Run Coal Co., 5 IBMA 3 (1975); and Ashl and M ni ng Devel opnent
Co., Inc., 5 IBMA 259 (1975)). The Conmi ssion nmade a simlar
hol ding as to the 1969 Act in Pontiki Coal Corp., 1 FMSHRC 1476
(1979). In Van Mulvehill Coal Co., Inc., 2 FMSHRC 283 (1980),
the Conmi ssion held that the validity of orders issued under the
1977 Act is not to be considered in civil penalty proceedings.

My review of the Conmm ssion's holdings with respect to
obtaining review of the validity of citations in civil penalty
proceedi ngs, as opposed to obtaining review of the validity of
orders in civil penalty cases, shows that | correctly interpreted
t he Conmi ssion's consideration of the term "significant and
substantial”™ in the National Gypsum case, supra, to nmean that an
operator may obtain review of the validity of citations in civil
penal ty proceedi ngs, but may not obtain review of the validity of
orders in civil penalty proceedings. Inasmuch as the question of
the validity of a citation was before me in this proceeding, |
reaffirmnmy finding that it is permssible for an
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operator to contest the validity of a citation in a civil penalty
proceedi ng even if the operator has failed to seek review of that
citation by filing a notice of contest under section 105(d) of
the Act within 30 days after the citation was issued. Therefore,
the fact that the Comm ssion declined to grant an interlocutory
revi ew of Judge Koutras' decision in the Paranmont M ning case in
whi ch he had held that an operator may not obtain a review of the
validity of an order, as opposed to a citation, in a civil
penalty proceeding, is consistent with ny holding in this
proceedi ng that an operator may obtain review of the validity of
a citation, but not an order, in a civil penalty proceeding. In
short, | find that it was not error for ne to grant review of the
validity of a citation in this proceeding and that portion of ny
deci si on which so held is confirned.

VWHEREFORE, it is ordered:

(A) Citation No. 939522 was correctly issued on January 26,
1981, under section 104(d)(1) of the Act and the citation is
affirnmed.

(B) Wthin 30 days fromthe date of this decision
respondent shall pay a civil penalty of $400.00 for the violation
of section 75.316 alleged in Ctation No. 939522.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
1 A further statement of the reasons for ny belief that an
operator may obtain review of the validity of a citation, as
opposed to an order, in a civil penalty proceeding is set forth
at the end of ny bench deci sion.

~FOOTNOTE_TWD

2 Under the 1969 Act, review of a notice of violation was
restricted to the question of whether the tine set by the
i nspector for abatamant was unreasonable (UMM v. Andrus, 581
F.2d 888 (D.C. Gr. 1978)).



