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Federal M ne Safty and Heal th Revi ew Conmi ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 80-306-M
PETI TI ONER A/ O No. 41-00038- 05007
V.
Docket No. CENT 80-354-M
KAl SER CEMENT CORPORATI ON, A/ O No. 41-00038-05008- I
RESPONDENT
Longhorn Cenent Pl ant
DEC!I SI ON
Appear ances: Donald W Hll, Esq., Ofice of the Solicitor, US.

Departnment of Labor, Dallas, Texas, for Secretary of
Labor, Mne Safety and Health Admi nistration, Petitioner;
Robert E. Bettac, Esq., Foster & Associates, Inc., San
Ant oni o, Texas, for Kaiser Cenent Corporation, Respondent.

Before: Judge Stewart

These are proceedings filed by the Secretary of Labor, M ne
Safety and Health Administration (hereinafter NMSHA), under
section 110(a) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. [0820(a) (hereafter the Act), to assess civil penalties
agai nst Kai ser Cenent Corporation (hereafter Kaiser) for
vi ol ati ons of mandatory safety standards. (FOOTNOTE. 1)
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STI PULATI ONS

On Novenber 24, 1980, the parties filed stipulations of fact
to constitute the entire record in these proceedings. On My 18,
1981, the parties filed supplenmentary stipulations including the
foll owi ng which pertain to the statutory criteria applicable to
all citations:

Size of mining operation - nedium
H story of previous violations - noderate
Nel i gence on the part of Kaiser - none

Ef fect of the proposed penalties on the ability of
Kai ser to continue in business - none

Kai ser denonstrated good faith in attenpting to achi eve
rapi d conpliance after notification of each violation.

Docket No. CENT 80-306-M (Three Citations)

The stipulations applicable to Gtation Nos. 172310, 172311
170580, and 170681 were as foll ows:

1. Jurisdiction over this proceeding is conferred upon
the Federal M ne Safety and Heal th Revi ew Conm ssion
under the Federal Mne Safety and Health Act, 30 U S.C
0801, et seq. The alleged violations of the Act took
place in or involve a mne that has products which
enter commerce or has operations or products which
affect comerce

2. Al statements made by the Secretary's safety

i nspectors on the face of the Ctation forns, as
amended, are true. All Citation Forns attached to the
Conpl ai nt Proposing Penalty are incorporated by
reference, as if fully set forth herein.

3. Each of the instant citations was issued during the
course of a special inspection as described at 30
C.F.R Part 43, which inspection was initiated by a

m ner or representative of mners upon witten notice
or conpl aint.

4. No copy of such witten notice or conplaint was
provided to the Respondent by the Secretary's safety
i nspectors on or before the date of said special

i nspection, notw thstandi ng that Respondent requested
such witten notice prior to the beginning of said
speci al inspection. The Secretary's safety inspector
di d, however, describe the general contents of said
witten conplaint to an authorized representative of
t he Respondent prior to beginning said special

i nspecti on.
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5. The violation alleged in each Ctation was not due
to any negligence on the part of the Respondent, and the
penalty points attributable to the "Negligence" factor
shoul d be "0"2. [FOOINOTE. 2] The preceding stipul ation
is based on the follow ng, further stipulations applicable
to each of the alleged violations: (1) Respondent did not
contribute by act or omi ssion to the occurrence of the
al l eged violation; (2) the Respondent did not contribute
by act or omission to the continued exi stence of the all eged
violation; (3) none of Respondent's enpl oyees was exposed
or likely to be exposed to the unsafe conditions all eged;
and (4) Respondent neither knew or shoul d have known of the
al | egedly unsafe conditions.

6. The unsafe practices alleged in each Citation were
committed only by enpl oyees of independent contractors
perform ng constructi on work at the Respondent's m ne
Each such independent contractor exercised an

i ndependent enpl oynent and contracted to do the work
according to its own judgnent and net hods, and w t hout
bei ng subject to the control of Respondent except as to
the results of the work, and each independent
contractor had the right to enploy and direct the
actions of their respective enpl oyees, independently of
Respondent and free from any superior authority of
Respondent to say how the work woul d be done or what
the | aborers would do as it progressed.

7. Enployees at Respondent's mine collectively worked
bet ween t hree-hundred thousand and five-hundred

t housand hours annual ly, and penalty points for nine
size, if any, would be 7. Enployees of the conmpany

whi ch controls the Respondent work between ni ne-hundred
t housand and three million hours annually, and the
penalty points, if any, based on the size of the
control ling conpany woul d be 3. The average nunber of

vi ol ati ons assessed per year in the 24 nonths precedi ng
the instant alleged violations was 10.5,
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and the penalty points, if any, for history of violations would
be 1. The average nunber of violations assessed per inspection
day in the 24 nonths preceding the instant alleged violations was

.88, and the penalty points, if any, under the "lnspection Day"

factor woul d be 6.

Stipul ations Applicable to Gtation No. 170580 ( FOOTNOTE. 3)

8. The applicable mandatory safety standard, if any,
is contained at 30 C.F.R 56.9-40(c) of the Secretary's
Rul es and Regul ati ons.

9. The unsafe practice alleged herein occurred on
nmobi | e equi pnent owned by, and was committed by a

person enpl oyed by, Jud Pl unbing, Heating and Air

Condi tioni ng, an independent contractor

10. As part of its construction contract with Jud,
Respondent required Jud to keep itself fully informed
and to conply with all state and federal |aws affecting
safety; to be responsible for accident prevention and
safety in performance of the work; to take al
reasonabl e measures to prevent injury to persons or
property as a result of the performance of the contract
work; to conply with all applicable safety |aws,

i ncluding CSHA and MSHA; to nake suitable arrangenents
to supply first aid facilities to its enployees; to
guard work perforned on the construction site as
necessary with fences, barriers, lights, signs, etc.

to furnish all necessary protective safety equi pnent to
its enpl oyees; to inplenent a safety programfor its
enpl oyees and to designate a coordi nator of safety,
security, and fire control; and to notify the
Respondent of any hazardous conditions, property, or
equi prent at the work site that are not under Jud's
control

11. The probability, under normal circunstances, that
an injury would result froma violation of the cited
standard is
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"probable,"” and the penalty points, if any, to be assigned to the
"Probability of Cccurrence" factor is 3. The gravity of an
injury resulting fromviolation of the cited standard may
normal |y be expected to involve |ost work days or restricted
duty, and the penalty points, if any, to be assessed under the
"Gravity of Injury Expected" factor should be 3. None of the
Respondent' s enpl oyees was exposed to the all eged hazard, and the
nunber of penalty points to be assessed under the "Nunber of
Persons Affected" factor should be "O

12. Respondent denonstrated its good faith by making
the Jud enpl oyees aware of the all eged hazard

i medi ately. Accordingly, the penalty points, if any,
to be assessed to Respondent under the "Denonstrated
Good Faith" factor should be -5.

Stipulations Applicable to Gtation No. 172310 ( FOOTNOTE. 4)

13. The applicable nmandatory safety standard, if any,
is contained at 30 C.F. R [56.16-7(a) of the
Secretary's Rul es and Regul ati ons.

14. The unsafe practice alleged in this Gtation

i nvol ved the use of a crane owned by Phillips Crane
Conpany, subcontractor to Aaction Building Systens,
which in turn was subcontractor to Watson Buil ding

Systens, the general construction
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contractor on the site. The alleged unsafe practice was
committed by enpl oyees of one or nore of the aforenentioned
subcontractors or general contractor

15. As part of its construction contract with Watson
Bui | di ng Systens, Respondent required Watson to keep
itself fully informed and to conply with all state and
federal laws affecting safety; to be responsible for
accident prevention and safety in performance of the
work; to take all reasonabl e neasures to prevent injury
to persons or property as a result of the perfornmance
of the contract work; to conply with all applicable
safety | aws, including OSHA and M5SHA, to make suitable
arrangenents to supply first aid facilities to its

enpl oyees; to guard work performed on the construction
site as necessary with fences, barriers, lights, signs,
etc.; to furnish all necessary protective safety

equi pment to its enployees; to inplement a safety
program for its enployees and to designate a

coordi nator of safety, security, and fire control; and
to notify the Respondent of any hazardous conditions,
property, or equipnent at the work site that were not
under Watson's control. At the tine of the alleged

vi ol ati on, Watson had assigned a Safety Director to the
construction site.

16. The probability that an injury would result froma
violation of the cited standard is "inprobable," for
there is no evidence that the affected enpl oyees were
not wearing appropriate safety belts and tag lines; the
penalty points, if any, to be assigned to the
"Probability of Cccurrence: factor is "O'. For the
same reason, the gravity of an injury resulting from
violation of the cited standard may nornal ly be
expected to involve no | ost work days, and the penalty
points, if any, to be assessed under the "Gravity of

I njury Expected" factor should be "O'. None of
Respondent' s enpl oyees was exposed to the all eged
hazard, and the nunber of penalty points to be assessed
under the "Nunber of Persons Affected" factor should be
"0

17. Respondent denonstrated its good faith by

per suadi ng the general contractor and the two
subcontractors to neet with their respective enpl oyees
i medi ately, instruct the enployees in the "tag |ines"
requi renent, and obtain the signatures of affected

enpl oyees on a witten statenent of the rule.
Accordingly, the penalty points, if any, to be assessed
to Respondent under the "Denonstrated Good Faith"
factor should be -5.
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Stipul ations Applicable to Gtation No. 172311 ( FOOTNOTE. 5)

18. The applicable nandatory safety standard, if any,
is contained at 30 C. F.R [56.16-11.

19. The unsafe practice alleged invol ved a crane owned
and operated by Phillips Crane Conpany, a third-tier
contractor. The alleged unsafe practice was commtted
by enpl oyees of Watson Buil ding Systens and/ or Aaction
Bui | di ng Systens and/or Phillips Crane Conpany.

20. Stipulation No. 15 above applies equally to this
citation.

21. The probability, under normal circunstances, that
an injury would result froma violation of the cited
standard is "probable,"” and the penalty points, if any,
to be assigned to the "Probability of Gccurrence”
factor is 3. The gravity of an injury resulting from
violation of the cited standard may nornally be
expected to involve lost work days or restricted duty,
and the penalty points, if any, to be assessed under
the "Gravity of Injury Expected" factor should be 3
None of Respondent's enpl oyees was exposed to the

al | eged hazard, and the nunber of penalty points to be
assessed under the "Nunber of Persons Affected" factor
shoul d be "O'.
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22. Respondent denpnstrated its good faith by persuading the
general contractor and the two subcontractors to neet with their
respecti ve enpl oyees i medi ately, instruct themof the "man cage
requi renent, and obtain their signatures to a witten rule to
this effect. Accordingly, the penalty points, if any, to be
assessed to Respondent under the "Denonstrated Good Faith" factor
shoul d be -5.

SUPPLEMENTARY STI PULATI ONS
Statutory Criteria Applicable to Citation No. 170580
Gavity of violation - |ow
Statutory Criteria Applicable to Citation No. 172310
Gavity of violation - |ow
Statutory Criteria Applicable to Citation No. 172311

Gravity of violation - nmoderate (It is understood
however, that Respondent does not hereby stipul ate that
the viol ati on has been proved.)

Di smissal of Ctation No. 172311

The notion for decision on the record was di sapproved
because of the statenent that Respondent did not stipulate that
Citation No. 172311 had been proved. On July 20, 1981, the
parties filed the followi ng additional stipulation by Wstern
Uni on Mai | gram

Pursuant to an agreenent by tel ephone 7-17-81 the
parties do hereby propose to withdraw a stipul ati on and
to offer an additional stipulation concerning Ctation
Nurmber 172311 as fol |l ows:

The parties hereby nove to withdraw the second sentence
of stipulation Nunber 19 contained at Page 7 of the
stipulated record submitted by the parties on 11-24-80
which read as follows: "The alleged unsafe practice
was committed by enpl oyees of Watson Buil ding Systens
and/ or Aaction Building Systens and/or Phillips Crane
Conpany. "

The parties hereby offer the foll owi ng additiona
stipulation: On February 6, 1980 Pat Patton opepat or
[sic] of a Gove Mbdel TMS-160 18 ton crane for
Phillips Crane Conpany, subcontractor to Watson
Bui | di ng Systens, subcontractor to Aaction Building
Systens, stated to the Secretary's inspector that he
hoi sted men on the hoisting hook on February 5, 1980.
Al an Redeker the Respondent's plant nmanager was
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present when the statenment was nade. There is no evidence

that any of Respondent's enpl oyees engaged in or was
exposed to the practice described by M. Patton

The foregoing stipulation is made with the
under st andi ng that the Respondent preserves its
objection to the non-adm ssibility of such statenent
i nto evidence.

The Secretary of Labor hereby rests his case as to al
citations herein and the parties ask the honorabl e
judge to enter a decision without the need for further
pr oceedi ngs.

The stipulation that the alleged unsafe practice was

comm tted

by enpl oyees of three named i ndependent contractors has

been wi thdrawn by the parties. The stipulations as anended are
i nadequate to prove a violation by either an independent

contract or
di sm ssed

Docket No.

Ctat
descri bed

In termnating the citation on Cctober 12, 1979, the inspector

or by Respondent. Citation No. 172311 is accordingly

CENT 80-354-M (One Citation)

ion No. 170681 was issued on Cctober 11, 1979, and
the pertinent condition or practice as follows:

On Cctober 11, 1979, about 10:15, a 8 foot 10 inch by 2
f oot beam wei ghi ng about 900 pounds was bei ng unl oaded
fromthe bed of sem-trailer by M M Sundt
Construction Co. to be laid on the ground | evel storage
area. As the beam was bei ng swng about 90" degrees by
the Grove truck crane, one of the shake out hooks
slipped out allowing the beamto fall from about 6 and
1/2 feet on the ground on top of two supervisors
checking for lay out of iron on ground level in the
area. The beam pinned both nmen to the ground. The
extent of the injuries: The Foreman received - cracked
ri bs and bruises, abrasions. The Ceneral Forenman
received - cracked ribs, bruises, abrasions.

The M M Sundt Construction Co., M chael Zi nmer,
Proj ect Manager, presented a safety neeting to al
their enpl oyees on staying clear of suspended | oads and
bei ng aware of work environment at 07:30 hr., 10-12-79.

The citation alleged a violation of 30 C.F. R [156.16-9
whi ch provides that "nen shall stay clear of suspended | oads.™

STI PULATI ONS

The stipulations relating to Gtation No. 170681 were as

foll ows:

1. Jurisdiction over this proceeding is conferred upon

the Federal M ne Safety and Health Revi ew Comm ssi on under

not ed:
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the Federal M ne Safety and Health Act, 30 U.S.C. 0801, et seq.
The al l eged violation of the Act took place in or involves a nine
t hat has products which enter conmerce or has operations or
products whi ch affect commerce

2. The applicable mandatory safety standard, if any,
is contained at 30 C.F.R [56.15-9 of the Secretary's
Rul es and Regul ati ons.

3. Al statements made by the Secretary's safety

i nspector on the face of the Ctation forns, as
amended, are true. All Citation forns attached to the
Conpl ai nt Proposing Penalty are incorporated by
reference, as if fully set forth herein.

4. The unl oadi ng of said beam by Sundt enpl oyees was
in performance of a construction contract between
Respondent and Sundt which required Sundt to provide
all necessary | abor, supervision, materials, equipnent,
and tools required to erect certain nmechanica

equi prent and structural steel for the 2nd Preheater
Addition at the Longhorn Pl ant of Kaiser, at a |lunp sum
contract price of $1,492,000.00. Sundt exercised an

i ndependent enpl oynent and contracted to do the work
according to its own judgnent and net hods, and w t hout
bei ng subject to the control of Respondent except as to
the results of the work, and Sundt had the right to
enpl oy and direct the actions of the worknen,

i ndependent |y of Respondent and free from any superi or
authority of Respondent to say how the work woul d be
done or what the | aborers would do as it progressed.

At the time of said occurrence, Sundt was enpl oyi ng
approxi mately 104 enpl oyees in the performance of said
contract.

5. As part of said construction contract, Respondent
required Sundt to keep itself fully inforned and to
comply with all state and federal |aws affecting
safety; to be responsible for accident prevention and
safety in performance of the work; to take al
reasonabl e measures to prevent injury to persons or
property as a result of the performance of the contract
work; to conply with all applicable safety |aws,

i ncluding OSHA and MSHA; to nake suitable arrangenents
to supply first aid facilities to its enployees; to
guard work perforned on the construction site as
necessary with fences, barriers, lights, signs, etc.

to furnish all necessary protective safety equi pnent to
its enpl oyees; to inplenent a safety programfor its
enpl oyees and to designate a coordi nator of safety;
security, and fire control; and to notify the
Respondent of any hazardous conditions, property, or
equi prent at the work site not under Sundt's control

At the time of the alleged violation, Sundt had
assigned a Safety Director to the construction site
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6. Respondent knew at all relevant tines that Sundt distributes
witten safety rules to each enployee at the tine he or she is
hired; and that these rules instruct the enployee, inter alia,
"Never work under a suspended |oad."

7. Employees at Respondent's mne collectively work
bet ween t hree-hundred thousand and five-hundred

t housand hours annual ly, and penalty points for nne
size, if any, would be 7. Enpl oyees of the conpany

whi ch controls Respondent work between ni ne-hundred

t housand and three million hours annually, and the
penalty points, if any, based on the size of the
control ling conpany would be 3. The average nunber of
vi ol at ons assessed per year in the 24 nonths precedi ng
the instant alleged violation was 10.5, and the penalty
points, if any, for history of violations would be 1
The average nunber of violations assessed per

i nspection day in the 24 nonths precedi ng the instant
al l eged violation was 1.05, and the penalty points, if
any, under the "lnspection Day" factor would be 8.

8. The alleged violation was not due to any negligence
on the part of the Respondent, and the penalty points
attributable to the "Negligence" factor should be "O
The preceding stipulation is based on the foll ow ng,
further stipulations: (1) Respondent did not
contribute by act or omi ssion to the occurrence of the
al l eged violation; (2) the Respondent did not
contribute by act or om ssion to the continued

exi stence of the alleged violation; (3) none of
Respondent' s enpl oyees was exposed or likely to be
exposed to the unsafe conditions alleged; and (4)
Respondent neither knew nor shoul d have known of the
al | egedly unsafe condition.

9. The probability, under normal circunstances, that
an injury would result froma violation of the cited
standard is "probable,” and the penalty points, if any,
to be assigned to the "Probability of Gccurrence”
factor is 3. The gravity of an injury resulting from
violation of the cited standard may nornally be
expected to involve lost work days or restricted duty,
and the penalty points, if any, to be assessed under
the "Gravity of Injury Expected" factor should be 3
None of Respondent's enpl oyees was exposed to the

al | eged hazard, and the nunber of penalty points to be
assessed under the "Nunber of Persons Affected"” factor
shoul d be "0".

10. Respondent denonstrated its good faith by

i medi ately persuading Sundt to nmeet with its enpl oyees
and reaffirm Sundt's safety rule requiring enpl oyees to
stand cl ear of suspended | oads; such neeting occurred
within 24 hours of the alleged violations. Accordingly,
the penalty points, if any, to be assessed to
Respondent under the "Denonstrated Good Faith" factor



shoul d be -5.
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11. The factors or criteria upon which the Petitioner relies in
proposing a discretionary penalty of $3,000.00 for the instant
citation consist solely of those articulated in 30 C F. R [J100. 4

and in the Federal Mne Safety and Health Act.
Suppl ementary Stipul ati on Docket No. CENT 80- 354- M
Statutory Criteria Applicable to Violation No. 170681
Gravity of violation - noderate.
VI OLATI ONS

The parties have stipulated all issues in the case with the
exception of the liability of Kaiser for violation due to acts
committed by the independent contractors and the sufficiency of
the evidence of record to establish the violation of 30 CF. R O
56.16-11 alleged in Citation No. 172311 whi ch has been di sm ssed.

Al t hough the Federal M ne Safety and Heal th Anmendnments Act
of 1977 (Pub. L. 965-164, 30 U.S.C. 0801 et seq.) anended the
definitions of "operator"” to include an "independent contractor,"”
condi ti ons under which the independent contractor rather than the
owner - operat or should be cited were not prescribed. The Act stil
i nposes strict liability on the owner-operator for violations and
Kai ser has not been relieved of its liability by contracts and
under st andi ngs with the i ndependent contractors.

The liability of the operator for violations by independent
contractors has been established by the Federal Mne Safety and
Heal t h Revi ew Commi ssion. Secretary of Labor, Mne Safety and
Heal th Revi ew Commi ssion v. A d Ben Coal Conpany (MSHRC Docket
No. VINC 79-119, 1 MSHC 2177, affirmed by the Court of Appeals of
the District of Colunbia G rcuit, Docket No. 79-2367, Decenber 9,
1980), and Monterey Coal Conpany v. Secretary of Labor, M ne
Safety and Health Administration and United M ne Wrkers, 1
FMSHRC 1781 (1979), appeal dism ssed sub nom Mnterey Coal
Conmpany v. Federal Mne Safety and Health Revi ew Conmi ssion, 635
F.2d 291 (4th Cr. 1980) (appeal dism ssed as premature). In dd
Ben, the Commi ssion held that the Secretary of Labor retained the
di scretion under the Act to cite the mne owner even though the
1977 Amendnents anmended the definition of "operator” to include
"any i ndependent contractor perform ng services or construction”
at a mne. In Mnterey Coal, the Conm ssion, citing Ad Ben
reversed an administrative |aw judge's decision in which he had
hel d the owner not |iable.

The Federal M ne Safety and Health Revi ew Commi ssion, on
August 4, 1980, issued its decision in Secretary of Labor, M ne
Safety and Health Administration (MSHA) v. Pittsburgh & M dway
Coal M ning Conpany (P& . That case was remanded to the judge
to allow Petitioner an additional opportunity to elect the
parties against which it desired to proceed. |In view of the
Conmi ssion's decision, an order was issued affording the
Secretary of Labor an opportunity determ ne whether to continue
to prosecute the citations agai nst Kaiser, or
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t he i ndependent contractor which was clainmed to have violated the
standards cited, or both. On April 16, 1981, the Secretary
formally conplied with that order by filing a response stating
that it had elected to continue to proceed agai nst Kaiser with
respect to each of the citations herein.

It is found as a matter of |aw that Kaiser may be held
liable for violations commtted by its independent contractor

ASSESSMENTS
Citation No. Anpunt
170580 $100
172310 100
172311 100
170681 100
Total $400
ORDER

Respondent is ORDERED to pay Petitioner the sumof $400
within 30 days of the date of this order.

Forrest E. Stewart
Admi ni strative Law Judge
e

~FOOTNOTE_ONE
Sections 110(i) and (k) of the Act provide:

"(i) The Conmi ssion shall have authority to assess al
civil penalties provided in this Act. 1In assessing civil
nmonet ary penalties, the Conm ssion shall consider the operator's
hi story of previous violations the appropriateness of such
penalty to the size of the business of the operator charged,
whet her the operator was negligent, the effect on the operator's
ability to continue in business, the gravity of the violation
and the denmonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after notification of a
violation. |In proposing civil penalties under this Act, the
Secretary may rely upon a sunmary review of the information
avail able to himand shall not be required to nake findi ngs of
fact concerning the above factors.

"(k) No proposed penalty which has been contested
bef ore the Conmi ssion under section 105(a) shall be conprom sed,
mtigated, or settled except with the approval of the Conm ssion
No penalty assessment whi ch has becone a final order of the
Conmi ssion shall be conprom sed, nmitigated, or settled except
wi th the approval of the court.”

~FOOTNOTE_TWOD
The penalty points referred to in the stipulation are from
Part 100 of Title 30 Code of Federal Regul ations which sets forth



the criteria and procedures for the proposed assessnent of civil
penalties by the Assessnent office. The point systemis not
utilized in the assessnent of penalties herein. 29 CF.R [O
2700. 29 provides as foll ows:

"(a) In assessing a penalty the Judge shall determ ne
t he amount of penalty in accordance with the six statutory
criteria contained in section 110(i) of the Act, 30 U S.C. 0O
820(i), and incorporate such determ nation in a decision
contai ning findings of fact, conclusions of [aw, and an order
requiring that the penalty be paid.

"(b) In determning the amount of penalty neither the
Judge nor the Conmi ssion shall be bound by a penalty recomended
by the Secretary or by any offer of settlenment nade by any

party."

~FOOTNOTE_THREE
Citation No. 170580 was issued on February 6, 1980, and
descri bed the pertinent condition or practice as foll ows:

"An enpl oyee of Jud Pl unbing, Heating, and Air
Condi tioning, a sub-contractor working at the | ong horn cenent
pl ant, was observed riding on the tongue of a gas welder (tag
No.) 5568 that was hooked up to a state bed truck (tag No.) CT
7555, that was traveling over a rough road where the hazard of
t he enpl oyee falling off and being ran over by the wel der causing
serious injury."

The inspector asserted that Respondent abated the
violation as follows: "The truck was shut down at once. The
enpl oyee was made aware of the hazard."

The citation alleged a violation of 30 CF.R 0O
56.9-40(c) which provides that nmen shall not be transported on
top of | oaded haul age equi pnent.

~FOOTNOTE_FQOUR
Citation No. 172310 was issued on February 6, 1980, and
descri bed the pertinent condition or practice as foll ows:

"I observed purlines supports being hoisted into place
and no taglines to prevent the purline supports from sw ngi ng
around in air, creating a hazard of knocking the connector nen
fromthe trusses on which they were setting to concrete floor 45
feet to 59 feet bel ow "

On February 7, 1980, the citation was nodified as noted
on a subsequent action formas foll ows:

"This is to nodify Gitation No. 172310 condition or
practice section to read as follows: | observed purline support
bei ng hoisted into place by enpl oyee of Watson Buil di ng Systens,
sub-contractor of Aaction Building Systens, Inc, with no taglines
attached to prevent the purline supports from sw nging around in
air, creating a hazard of knocking the connector nen fromthe
trusses on which they were setting, and falling to concrete floor



approxi mately 50 feet bel ow. "

In termnating the citation on February 6, 1980, the
i nspector noted: "All enployees were instructed, and signatures
were required that taglines would be used on all material being
hoi sted. "

The citation alleged a violation of 30 CF.R 0O
56.16-7(a) which provides that: "Taglines shall be attached to
| oads that may require steadying or guidance while suspended."”

~FOOTNOTE_FI VE
Citation No. 172311 was issued on February 6, 1980, and
descri bed the pertinent condition or practice to be as foll ows:

"Pat Patton, operator of a Grove Mddel TMs-160 18-ton
crane, for Phillip Crane Co, working for Watson Buil di ng Systens,
Sub- contractor of Aaction Building Systenms, Inc., stated on
February 5, 1980, he did hoist nen on the hoisting hook. Man
cage was available at the cite for safe neans of hoisting nmen."

This citation was nodi fied on February 22, 1980, as
fol | ows:

"This is to nodify the original G tation No. 172311
condition or practice section to read as follows: Pat Patton
operator of a G ove Mbdel TMs5-160 18-ton crane for Phillip Crane
Co., working for Watson Buil ding Systens Sub-contractor of
Aaction Building Systems Inc, stated on February 5, 1980, he did
hoi st men on the hoisting hook. Man cage was avail able at the
cite [sic] for safe neans of hoisting nen. The hazard of the nen
slipping off the hook and falling to concrete floor and resulting
in serious injuries.”

In termnating the citation on February 6, 1980, the
i nspector noted: "Enployees were instructed and * * *
understood not to hoist men on the hoisting hook; enployee
signatures were required (to show) that they understood the
rules.”

The citation alleged a violation of 30 CF.R 0O
56.16-11 which provides as follows: "Mandatory. Men shall not
ride on | oads being noved by cranes or derricks, nor shall they
ride the hoisting hooks unless such nethod elimnates a greater
hazard."



