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Statement of the Case

The Secretary of Labor of the United States, the individual
charged with the statutory duty of enforcing the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 801 et seq., (the Act)
charges Roy Genn with a violation of Section 110(c) of the Act.

Section 110(c) now codified at 30 U. S. C 0820(c) provides,
in part, as foll ows:

VWhenever a corporate operator violates a nmandatory
health or safety standard . . . any director,
of ficer, or agent of such corporation who know ngly
aut hori zed, ordered, or carried out such violation
shall be subject to the sanme civil penalties,
fine, and inprisonnment that may be inposed upon a
person under subsections (a) and (d).
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The Secretary alleges that denn, as an agent of i max
Mol ybdenum Conpany, (Cimax), know ngly authorized, ordered, or
carried out a violation of the mandatory safety standard set
forth in 30 CF. R 0O57.15-5. The relevant portions of this
standard are as foll ows:

Mandatory. Safety belts and |ines shall be worn when
men work where there is danger of falling.

After notice to the parties, a hearing on the nerits was
held in Littleton, Colorado. The parties filed post-tria
briefs.

| ssues

Two prelimnary issues raised by the respondent nust be
addressed before discussing the nerits of the case. The first is
whet her section 110(c) of the Act violates the equal protection
clause of the United States Constitution. The second question is
whet her the violation charged arose only fromthe actions of John
Payne or whether the actions of Ronal d Robi nson and Chris
Martinez are also to be considered.

The nmerits of the case present three issues for
consi deration. The threshold issue is whether there was a
violation of 30 CF. R [057.15-5. If there was, the next
qguestion is whether denn know ngly authorized, ordered, or
carried out such violation. If @enn is found to have done so
the final issue concerns the assessnent of an appropriate
penal ty.

Appl i cabl e Case Law

In Secretary of Labor v. Kenny Ri chardson, 3 FMSHRC 8
(1981), the Conmm ssion held section 110(c) to be constitutiona
and enunciated the critical elenents which constitute a violation
of this section. The corporate operator nmust first be found to
have violated the Act. Further, if a person, such as a shift
boss, is in a position to protect an enployee's safety and health
and if he fails to act on the basis of information that gives him
know edge or the reason to know of the existence of a violative
condition he has acted knowingly and in a manner contrary to the
remedi al nature of the statute.

Prelimnary Issues

The constitutional issue raised by respondent in his notion
to dism ss was decided by the Conm ssion in Kenny Richardson. In
applying the rational relationship test, the Conm ssion held that
the classification in section 109(c) of the 1969 Coal Act
(identical to section 110(c) of the 1977 Act) is rationally
related to the purposes of the Act and, therefore, is
constitutional
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The expressed fundanental purpose of the 1969 Coa
Act is to "protect the health and safety of the
Nation's coal mners.” 30 U S C 01801 (1976).
Section 109(c) is intended to provide one vehicle
for acconplishing this purpose by hol ding corporate
agents who commit know ng violations individually
liable. We believe that inposing persona
liability on corporate agents furthers the overal
goal of the Act by providing an additiona
deterrent to many of those individuals in a
position to achi eve conpliance. Kenny Richardson,
supra at 25

The Conmi ssion recogni zed that much of the reasoning for
pl aci ng individual liability on corporate agents would al so be
applicable to agents of non-corporate operators. However,
consistent with the rubric enunciated by the U S. Supreme Court
in WIlliamson v. Lee Optical 348 U S. 483 (1955) the Conmi ssion
hel d that Congress may take one step at a tine in renedying the
probl em of protecting the health and safety of mners. They
followed the general rule of law that legislation is to be
overturned on the grounds that it denies equal protection of the
law only where "the varying treatnent of different groups or
persons is so unrelated to the achi everent of any conbi nati on of
| egitimate purposes that we can only conclude that the
| egislature's actions were irrational."” Vance v. Bradley, 440
U 'S 93, 96-97 (1979).

Section 110(c) has a legitimte purpose in providing a nmeans
of encouraging officers, directors and agents of a corporation to
actively pronote conpliance with the mandatory standards. The
fact that individuals in conparable positions who are enpl oyed by
sol e proprietors or partnerships are inmune from persona
liability does not render this section unconstitutional

Anot her argunent raised by respondent is that the nerits of
this case involve only the actions of one mner, John Payne, and
not the actions of the other two mners who were on the girder at
the tine of the incident in question. The citation itself reads
as follows:

Three wel ders were observed working on an oxygen line
about 30 feet off of the ground. One of them was
observed wal ki ng a di stance of about 30 feet on a stee
girder without a safety |line hooked up. Roy @ enn
shift boss, was directing the work from bel ow.

To abate the citation the follow ng action was taken

Lift truck was brought in to take the other two wel ders
down in a safe way. The work was conpleted with the
use of the lift truck

At trial, the MSHA inspector, Richard King, testified that
at the tine the citation was witten his only concern was with
regard to the action of Payne (Tr. 58-68). However, a subsequent



i nvestigation revealed that the other two miners, Ronald Robinson
and Chris Martinez, got to the area where they were welding in
t he sane manner as Payne (Tr. 25).
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The Act provides that "each citation . . . shall describe with
particularity the nature of the violation, including a reference
to the provision of the Act, standard, rule, regulation or order
all eged to have been violated.” 30 U S.C. [0O814(a). 1In
construing a simlar requirenent in the Federal Coal Mne Health
and Safety Act of 1969, the predecessor of the present Act, the
Conmi ssion held that even if a notice is insufficiently specific,
t hat defect alone would not render the notice invalid. Secretary
of Labor v. JimWlter Resources, Inc., 1 MSHC 2233 (1979). The
Conmi ssion construed the requirement for specificity as foll ows:

The primary reasons conpelling the statutory nandate of
specificity is for the purpose of enabling the operator
to be properly advised so that corrections can be nade
to insure safety and to all ow adequate preparations for
any potential hearing on the matter. Jim Wlter
Resources, Inc. supra at 2234.

Here, as in the case referred to above, the respondent did
not claimany difficulty in being able to identify and thereby
abate the allegedly violative condition. Nor did denn contend
that the notice prevented himfrom preparing a proper defense.
The citation and notice of abatenent apprised @ enn of the
standard viol ated, the mners observed by the inspector and that
@ enn was directing the work of the mners. For the reasons
stated above, | deemthe citation to have been sufficient notice
of the allegedly violative actions of Robinson and Martinez, as
wel | as Payne.

Fi ndi ngs of Fact

1. On January 5, 1979, Roy denn was the shift boss. He
had been a supervisor since June 1976. He had been a wel der and
a Cimax enpl oyee for 21 years (Tr 259, 288).

2. On the date of this incident @ enn was supervising a
crew of ten mners including John Payne, Chris Martinez and
Ronal d Robi nson (Tr. 263, 266).

3. Around noon denn instructed Martinez and Robi nson to go
up on a girder and to prepare to start to weld a valve on an
oxygen line (Tr. 228, 267).

4. At the sanme tinme denn instructed Payne to open and
bl eed all of the oxygen valves which were three feet fromthe
floor (Tr. 116, 271).

5. After assigning tasks to his crew, G enn went around the
back of the crusher and began checking the valves to nmake sure
they' d been opened. denn considered this to be inportant
because he didn't want to cut in on a line while it was under
pressure (Tr. 272).
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6. The oxygen line Martinez and Robi nson were to work on was
| ocated next to a girder which was 20 feet above the floor. The
girder was 20 1/2 inches wide and 15 feet long with 5-6 inch open
spaces along its surface. Below the girder was a concrete fl oor
wi th heavy equi pnent and various |large objects in the area (Tr.
22-24, 287).

7. There were two ways to reach the area where the wel di ng
was to be done. There was a 20 foot extension |adder on the
screen floor which was 40-50 feet away on another deck (Tr. 243,
269, 286). An alternative neans, was to go up a staircase, get
onto the girder and wal k across the girder (Tr. 237, 269, 289).

8. Robinson had used the | adder on occasion to get up to
the girder (Tr. 243).

9. On January 5, 1979, Robinson and Martinez wal ked 10-12
feet across the girder to reach the oxygen line (Tr. 230). They
had safety belts on while wal king on the girder, but the belts
weren't hooked onto anythi ng because there was no cabl e where
they could tie off (Tr. 231, 287).

10. There were no handrails al ongside of the girder (Tr.
24, 120).

11. Once they reached the oxygen |ine, Robinson and
Martinez tied off their safety lines to an air line (Tr. 242,
252).

12. denn did not tell Robinson and Martinez how to get up
to the oxygen line. At the tinme, he did not think about how they
were going to get up to the area (Tr. 235, 251, 269, 270, 289).

13. denn was famliar with the construction of the girder
(Tr. 295).

14. denn knew Robi nson and Martinez were very experienced
in clinmbing. Additionally, Robinson was a first class wel der and
Martinez was a first class nechanic. Robinson had worked on
@ enn's crew since Cctober 1974 (Tr. 251, 268, 289).

15. Martinez and Robi nson had worked on a girder many tines
prior to the incident in question (Tr. 271).

16. denn relied on Marti nez and Robi nson to conplete their
assigned task safely (Tr. 263, 269, 270, 295).

17. denn had told his crew that nmorning to take their
safety line with them (Tr. 241)

18. Payne al so went up onto the girder to see if he could
hel p Robi nson and Martinez. He did not use his safety belt (Tr.
119, 131). denn did not instruct or authorize himto go up on
the girder (Tr. 119, 131, 133, 273-276, 281).

19. Payne got hal fway across the girder when he saw G enn



waving at himwith a flashlight and indicating to himto cone
down. d enn waved hi m down "because [he] didn't need himup
there." (Tr. 133, 134, 280).
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20. In the 21 years d enn had been enpl oyed by dinax he hadn't
had any lost tine accidents involving hinmself or his crew (Tr.
283, 285).

21. denn gave routine instructions in safety precautions
to his workers. He conducted many "mini-safety neetings" on the
spot when a particular job was to be done. He'd tell the mners
of the hazards and problens they m ght cone up against (Tr. 195,
270).

22. Due to the construction and | ocation of the girder
there was a danger that a mner wal king on the girder could fal
(Tr. 22-24, 287).

Corporate Violation

Respondent correctly contends that prior to the
determ nation of the agent's liability it nmust be found that the
corporation violated the Act. The Commi ssion, in Kenny
Ri chardson, supra, held that due process does not require a
determ nation of the mne operator's violation in a proceeding
separate fromor prior to a proceeding involving the agent. "The
operator's violation is nmerely an el ement of proof in the
Secretary's case against the agent."” Richardson, supra, at
10- 11.

In the present case, it is undisputed that Payne, Robinson
and Martinez wal ked across the girder without the use of a safety
belt (Tr. 119, 231, 287). It is also uncontroverted that there
was a danger of falling fromthe girder which was 20 1/2 inches
wi de and was | ocated 20 feet above a concrete floor (Tr. 22-24,
287). There is, therefore, no question that Payne, Robi nson and
Martinez failed to conply with 30 CFR 57.15-5 which requires
safety belts to be used when there is a danger of falling.

A mne operator is to be held liable for any violation of
the Act that occurs at the m ne regardless of fault. Sec. of
Labor v El Paso Rock Quarries 2 FMBHRC 1132 (1981). I,

t herefore, conclude for the purpose of this proceeding that
d i max Mol ybdenum vi ol ated 30 CFR 57.15-5.
Contentions of the Parties

The Secretary contends that G enn, acting as an agent for
Cimax, authorized Martinez and Robinson to wal k across the
girder without the benefit of safety belts in violation of 30
C.F.R b57.15-5. Petitioner's position is based on the follow ng
scenario: G enn was a shift boss for dinmax. He supervised a
crew of ten mners which included Martinez, Robi nson and Payne.

d enn was aware of the standard's requirenent that safety belts
be worn where there's a danger of falling. He was also famliar
with the construction of the girder. He told Robinson and
Martinez to work on the oxygen line. denn knew one way to reach
the Iine was to wal k across the girder, and he knew that in doing
so a mner could not use a safety belt. Genn failed to instruct
the m ners to use another nmeans of getting to the |line which
woul d have been safer and in conpliance with the Act.



In his post-trial brief, the Secretary admits that G enn did
not authorize Payne to go up onto the girder. Payne did so
voluntarily w thout the know edge of denn. The actions of
Payne, therefore, are not a violation of which @ enn had act ual
know edge, nor could he have had know edge of such a violation.
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@ enn mai ntains that he was not an agent in a position to have
prevented the violation. 1In the alternative, he contends that if
he is considered to have been an agent, he did not authorize the
viol ation.

@ enn's argunent that he was not an agent is prem sed on the
all egation that G enn's position at the mne was not within the
scope of the Act's definition of an agent, 30 U S.C 01802
(e). (FOOTNOTE 1) He was not responsible for the operation of all or
part of the mne or the supervision of mners. Rather, denn
contends that he had only limted supervision over the job to be
done. He assigned tasks to nenbers of his crew but did not have
the power or control over themas an officer or director would.
Specifically, if he'd been notified of a violation he woul dn't
have had the power to correct it. Such authority bel onged only
to an officer or director of the corporation

Respondent bases his alternative position on the defense
that he couldn't have foreseen the violative actions of Robinson
and Martinez. denn had instructed themthat norning on safety
and told themto take their safety belts. He did not tel
Martinez and Robi nson how to get to the area where they were to
wel d and did not know how they got onto the girder. He sinply
relied on Robinson's and Martinez's experience as a first class
wel der and a first class mechanic, respectively, to performtheir
assigned tasks safely. The two miners could have reached the
area safely by using a | adder.

It was not denn's practice to give detailed instructions to
such experienced nmners. As he put it, "I don't tell a doctor
how to treat me." (Tr. 269). However, d enn naintains that he
was consci enti ous about safety as evidenced by the fact that in
the twenty-one years he worked for Climax neither he nor his crew
had had any lost time accidents. Essentially, denn contends
that a supervisor should not be held to be an absol ute insurer of
t he conduct of others over whom he had no control

Di scussi on

On January 5, 1979, denn, in his capacity as a shift boss,
was an agent of Climax. He was responsible for the supervision
of ten mners on his crew His duties included the instruction
of the miners as to safety and their assignnent to certain tasks.
(Tr. 270, 297). This indicates that he did nore than nerely
supervise the job to be done. He had sone control over the
actions of the miners thensel ves which brought himw thin the
scope of the Act's definition of an "agent”. | accordingly deny
G enn's contention that he was not the agent of O i nax.
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G@enn's liability under section 110(c) for the actions of
Robi nson and Martinez turns on whether he knew or had reason to
know of the violation and whether he had the authority to prevent
the violation. There is no evidence to support MSHA' s allegation
that d enn hinmself carried out the violation or directly ordered
the two mners to wal k across the girder wthout the benefit of a
safety belt.

d enn's secondary argunent concerns his view that he did not
know of the violation. The evidence, however, supports MSHA s
position that G enn had reason to know t hat Robi nson and Marti nez
m ght wal k across the girder without the use of a safety belt and
that there was a danger that they could fall. denn testified
that he was fanmliar with the construction of the girder. He knew
there were no handrails or a cable attached to the girder and,
therefore, safety belts could not be used while wal ki ng across.

@ enn stated that there were two ways the mners could have
reached the oxygen line. They could have used a | adder whi ch was
on anot her deck or they could have wal ked across the girder

These facts establish that G enn had sufficient information to
give himreason to know of a possible violative condition

nanely, that Martinez and Robi nson could wal k across the girder
wi thout the aid of safety belts.

The difficult issue to decide in this case is whether denn
"aut horized" the violation. It is undisputed that he did not
tell the miners to walk across the girder. He did not see them
on the girder until they were sitting down and had tied off their
safety belts to the oxygen line. denn never gave any thought to
how Martinez and Robi nson would get to the area. At the tinme, he
was concerned about the danger of cutting into a |line which was
still under pressure and he was follow ng Payne and G | bert
Martinez (not to be confused with Chris Martinez) to nmake sure
the lines were bled properly. denn relied on Robinson and
Martinez with their experience and expertise to conplete their
assigned tasks in a safe nanner.

The credi bl e evidence al so establishes that denn did not
consider it to be unsafe for Robinson and Martinez to wal k across
the girder without using a safety belt because they were very
experienced in their job. denn testified at the hearing: "I am
sure if these two nmen felt any danger whatsoever they woul d have
done sonething else" (Tr. 295). Additionally, when he saw Payne
on the girder he waved hi m down because he didn't need hi mup
there and not because he believed it was unsafe for himto be
wal ki ng across the girder.

As di scussed earlier there is no question that there was a
risk of falling for any m ner who wal ked across the girder
wi thout a safety belt. There was no room for judgnent by any
m ner as to whether this danger existed. denn had the authority
to instruct his crew on the safe neans of conpleting a job. To
this extent he had control over the actions of Robinson and
Martinez and, therefore, could have prevented the violation
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Contrary to the Secretary's contentions, the record does not
support a finding that G enn presunmed Robi nson and Marti nez woul d
wal k across the girder. den's testinony on this issue is
anbi guous. However, because wal ki ng across the girder was at
| east as likely a neans of getting to the oxygen |line as using
the ladder, | find that denn had a duty to instruct the mners
to use the | adder. Based on the above facts, | find that denn
indirectly authorized the violation by failing to caution
Robi nson and Martinez on the danger of wal king on the girder and
the need to use the | adder

The circunstances of this case differ fromthat in Kenny
Ri chardson because here the violative condition did not exist at
the tine Aenn had a duty to act. In Richardson, the respondent
violated the Act by failing to renove from service equi pnment in
an unsafe condition. However, it is consistent with the renedial
nature of the Act to inpose a duty on agents to prevent
vi ol ati ons which they have reason to know are likely to occur as
well as to abate existing violative conditions. Oten those with
t he sane supervisory capacity as @ enn are the only nenbers of
managenent that have sufficient direct contact with the mners to
actually ensure conmpliance with the safety and heal th standards.
The primary purpose of the Act is to urge all menbers of
managenent to do everything within their power to protect the
health and safety of mners. denn's testinony evidenced an
attitude that is contrary to this purpose. Although he is to be
commended for an excellent safety record, his policy in this
instance of allowing the mners to evaluate the risks of the job
and determ ne when precautions are to be taken creates an
at nosphere itself which is conducive to the occurrence of
falling-type accidents.

Assessnent of a Penalty

The Secretary proposes that a penalty of $500.00 be assessed
against Genn. Petitioner bases this on the allegation that
A enn was grossly negligent in allowing the violation to occur
| disagree with MSHA's determination of the degree of negligence
attributable to denn

"Gross negligence" is defined in 30 C F.R 0100.3(d)(3) as
causing the violative condition or practice by the exercise of a
reckl ess disregard of mandatory standards or the reckless or
deliberate failure to correct an unsafe condition or practice
known to exist. denn did not actually know that Robi nson and
Martinez wal ked across the girder. He had previously instructed
them on the need to wear safety belts and routinely discussed
safety matters with his crew H s policy as to these experienced
and highly skilled mners was to allow themto evaluate the
dangers involved in a particular job, and he relied on themto
take appropriate actions to protect thenselves. Al though this
policy was not, under the circunstances in this case, the best
means of protecting the mners, it is not when coupled with the
routi ne safety neetings, indicative of a reckless disregard of
t he standards.
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Anot her factor to be considered is the good faith efforts of
G enn in quickly abating the condition. He imediately had
Robi nson and Martinez safely renoved fromthe girder. After
considering all the criteria required to be examned in the
assessnent of a penalty, | deema penalty of $40.00 to be
appropri ate.

CORDER

Based on the foregoing findings of fact and concl usi ons of
law | enter the follow ng:

1. The citation is affirnmed.
2. A penalty of $40 is assessed.

3. Respondent is ordered to pay said $40 within 40 days of
the date of this order.

John J. Morris
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 (e) "agent" neans any person charged with responsibility
for the operation of all or a part of a coal or other mne or the
supervision of the miners in a coal or other m ne.



