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Bef or e: Judge John A. Carlson
STATEMENT OF THE CASE

Thi s proceeding arose through initiation of an enforcenent
action brought by the Secretary of Labor, Mne Safety and Health
Admi ni stration (MSHA) [hereinafter "the Secretary"], seeking the
assessnment of civil nonetary penalties agai nst Col orado
West nor el and, Inc. [hereinafter "Westnorel and"], for alleged



viol ations of the Federal Mne Safety and Health Act of 1977, 30
US. C | 801 et seq. (1978) [hereinafter cited as "the Act"].
Pursuant to notice, the matters canme on for hearing in Denver,
Col orado, at which tinme the parties proposed a negoti at ed
settlenent on the record for approval by the Comm ssion.
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DI SCUSSI ON

In the interest of clarity and convenience, | wll address
t he docket nunmbers and citations as they were presented to nme on
the record.

WEST 79-391

This case involves one citation, no. 242340, alleging a
violation of the mne' s roof control plan. Oiginally a
104(d) (1) citation with a proposed penalty of $350.00, the
Secretary noved to anend the citation to reflect a | 104(a)
action, with the proposed penalty to remain at $350. 00.
West norel and stipulated to the amendnent. | find the anendnent
to be consistent with the purposes of the Act and therefore grant
the noti on.

VEST 79-408

Thi s case involves one order of wthdrawal no. 243527,
alleging a violation of the mne's roof control plan. The
proposed penalty is $305.00. Westnoreland nmoved for approval to
withdraw its notice of contest and pay the proposed penalty.
find the request to be consistent with the purposes of the Act
and therefore grant the notion.

WEST 79-52

This case involves one citation, no. 242557, alleging a
violation of the auxiliary fans and tubing standard. The action
is a]| 104 (d)(1) citation with a proposed penalty of $1,000. 00.
West nor el and noved for approval to withdraw its notice of contest
and pay the proposed penalty. | find the request to be
consistent with the purposes of the Act and therefore grant the
noti on.

WEST 79-327

This case involves two citations, nos. 9945783 and 9945803,
both all eging violations of the respirable dust reporting
standard. The proposed penalties are $66.00 and $60. 00,
respectively. The Secretary noved to vacate both of the
citations for lack of sufficient evidence of a violation
West nor el and had no objection. | find the request to be
consistent with the purposes of the Act and therefore grant the
not i on.

VEST 79-344

This case involves one citation no. 9945834, alleging a
violation of the respirable dust reporting standard. The
proposed penalty is $44.00. The Secretary noved to vacate the
citation for lack of sufficient evidence of a violation
West nor el and had no objection. | find the request to be
consistent with the purposes of the Act and therefore grant the
not i on.
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VEEST 79- 160

Thi s case involves one order of wthdrawal, no. 242193,
alleging a violation of the accumul ation of conbustible materials
standard in that sloughage fromthe ribs was allowed to
accumul ate. The proposed penalty is $1,500.00. The Secretary
noved to vacate the order on the grounds that there was
substantial uncertainty as to whether or not there was a provabl e
violation. Additionally, the inspector who issued the order is no
| onger enpl oyed by the Mne Safety and Health Adm nistration and
the Secretary anticipated some difficulty in obtaining his
services for trial. | find the request to be consistent with the
pur poses of the Act and therefore grant the notion.

WEST 80-77

This case involves one citation, no. 786452, alleging a
vi ol ati on of the mechani cal equi pment guards standard. The
proposed penalty is $140.00. Westnoreland nmoved for approval to
withdraw its notice of contest and pay the proposed penalty.
find the request to be consistent with the purposes of the Act
and therefore grant the notion.

WEST 80- 199

This case involves four citations, nos. 786331, 786337,
786343 and 786344, each involving i ndependent contractors of
West nor el and. The proposed penalties are $170.00, $122. 00,
$150. 00 and $56.00, respectively. Wstnoreland stated that the
notices of contest to the citation were filed prior to the
promul gation of standards relating to citation of independent
contractors and that it had no desire to litigate the | ega
i ssue. Westnorel and noved for approval to withdraw its notices
of contest and pay the proposed penalties. |I find the request to
be consistent with the purposes of the Act and therefore grant
the noti on.

DENV 79-511-P

This case involves six contested citations. The first
citation, no. 9945648, alleges a violation of the respirable dust
reporting standard and carries a proposed penalty of $84.00. The
Secretary noved to vacate the citation for |ack of sufficient
evi dence of a violation. Wstnoreland had no objection. | find
the request to be consistent with the purposes of the Act and
therefore grant the notion

The second citation, no. 9945673, alleges a violation of a
respirabl e dust reporting standard in that Westnoreland failed to
provi de dust sanples for four miners. The proposed penalty is
$84.00. The facts indicate that sanples were provided for three
of the four mners. The Secretary noved to anmend the citation
and the proposed penalty to reflect that only one mner was not
sanpl ed. The sum of $21.00 was stipulated to be an appropriate
penal ty.
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Wth the nodification of the citation and proposed penalty,
West nor el and noved for approval to withdraw its notice of contest
and pay the anmended penalty. | find the request to be consistent
wi th the purposes of the Act and therefore grant the notions.

The third citation, no. 245993, involves an issue as to the
deni al of Westnorel and' s wal k-around rights by virtue of the
activities of the inspector, though there is no dispute over the
subject matter of the citation. The proposed penalty is $78.00.
The Secretary noved to amend the proposed penalty to $39.00 in
the interest of insuring sone enforcenent of the citation. Wth
the nodification of the proposed penalty, Westnoreland noved for
approval to withdraw its notice of contest and pay the anended
penalty. | find the request to be consistent with the purposes
of the Act and therefore grant the notions.

The next citation in that same docket nunmber is no. 242556,
an i nm nent danger order of withdrawal with a proposed penalty of
$395.00. The parties would stipulate that the facts indicate
that there was no inm nent danger and nove that the citation
reflect a | 104(a) action. The parties stipulate that the
proposed penalty of $395.00 is appropriate for the violation. |
find the request to be consistent with the purposes of the Act
and therefore grant the notion.

The next citation, no. 245933, alleges a violation of the
ventil ation system and nmet hane and dust control plan standard.
The proposed penalty is $38.00. Westnoreland noved for approval
to withdraw its notice of contest and pay the proposed penalty.
I find the request to be consistent with the purposes of the Act
and therefore grant the notion.

The final citation in this docket, no. 245992, also alleges
a violation of the standard just referenced. The proposed
penalty is $38.00. Westnoreland noved for approval to w thdraw
its notice of contest and pay the proposed penalty. | find the
request to be consistent with the purposes of the Act and
therefore grant the notion

WEST 79-99

This case involves three citations. The first citation, no.
9945717, alleges a violation of the respirable dust reporting
standard and carries a proposed penalty of $52.00. The Secretary
noved to vacate the citation for |lack of sufficient evidence of a
violation. Wstnoreland had no objection. | find the request to
be consistent with the purposes of the Act and therefore grant
the noti on.

The second and third citations in this docket, nos. 242696
and 245934, allege violations of the ventilation system and
nmet hane and dust control plan standard. The proposed penalties
are $84.00 and $130.00, respectively. Wstnoreland noved for
approval to withdraw its notices of contest and pay the proposed
penalties. | find the request to be consistent with the purposes
of the Act and therefore grant the notion



~36
WEST 79-209

This case involves two citations, nos. 9945705 and 242191,
both alleging violations of a respirable dust standard. The
proposed penalties are $180.00 for each alleged violation.

West nor el and noved for approval to withdraw its notices of

contest and pay the proposed penalties. | find the request to be
consistent with the purposes of the Act and therefore grant the
noti on.

CORDER

The negoti ated settl ement proposed on the record is
APPROVED. The respondent, Westnorel and, shall pay civil penalties
in the total amount of $3,398.00 within 30 days of the date of
t hi s Deci sion.

SO ORDERED.

John A. Carlson
Admi ni strative Law Judge



