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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

GERALD D. BOONE, Conpl ai nt of Di scharge,
COVPLAI NANT Discrimnation, or Interference
V.
Docket No. WEVA 80-532-D
REBEL COAL COVPANY,
RESPONDENT Rebel Coal No. 2 M ne

DECI SI ON AND ORDER AWARDI NG DAVAGES AND COSTS

Appearances: Larry Harless, Esq., United M ne Wrkers of Anmerica,
Charl eston, West Virginia, for the Conplai nant
Frederick W Adkins, Esq., dine, MAfee & Adkins,
Norton, Virginia, for Respondent

Bef or e: Judge Melick

On July 8, 1981, a decision was issued in this case hol ding
that M. Boone was di scharged by the Rebel Coal Conpany (Rebel)
in violation of section 105(c)(1) of the Federal Mne Safety and
Health Act of 1977 (30 U S.C. | 801 et seq., hereinafter the
"Act"). A subsequent hearing was held in Abingdon, Virginia, on
Decenber 15, 1981, limted to the issue of the amount of danmages
and costs that should be awarded the Conpl ainant as a result of
that unl awful discharge. This decisionis likewise limted to
t hat issue.

Back Pay

It has been determ ned that M. Boone was unlawful |y
di scharged by Rebel on May 28, 1980. The evidence shows that at
the tine of his discharge, he was working a regul ar 5-day work
week with periodic overtinme on Saturdays. According to John
Lockhart, assistant superintendent of the Rebel No. 2 Mne, the
Sat urday work was alternated anong the enpl oyees so that each
woul d work one or two Saturdays a nonth. | find this testinony
to be credible and conclude that M. Boone was performnm ng
overtime work on alternate Saturdays. Boone's regular rate of
pay at that time was $9.81 an hour and the tinme-and-a-half rate
was accordingly $14.72 an hour. On his regular work days, Boone
earned his regular rate for 7-1/4 hours and the tinme-and-a-half
rate for 45 mnutes each day. For his Saturday work he received
7-1/4 hours of pay at the tine-and-a-half rate. M. Boone was
paid for 4 hours' work on the day of his discharge, May 28, 1980,
and was reinstated by Rebel on July 23, 1980.



~38

He requests back pay for the work | ost between those dates. |
find that he is entitled to such pay in the anount of $3,670 plus
interest at the rate of 12 percent per annum conputed fromthe
dates such pay would ordinarily have been due to the date such
paynment is made.

The credi bl e evidence further shows that after M. Boone was
reinstated on July 23, 1980, he continued to work for Rebel only
until August 20, 1980. On the latter date, he was injured on the
job and was treated and released froma |ocal hospital. Even
t hough he was subsequently able to return to work, he never did.
Boone never filed for any benefits to which he may have been
entitled as a result of those work-related injuries and | do not
therefore find that he is entitled in this proceeding to any
additional pay for lost work due to those injuries. | also find
that by leaving his job on August 20, 1980, and never returning
Boone wai ved and abandoned entitlenent to back pay fromthat date
until Cctober 9, 1981, the date he was ordered permanently
reinstated followi ng a hearing and decision on the nerits. (FOOINOTE 1)
This determination is consistent with decisions under the
Nati onal Labor Rel ations Act wherein the enployer is rel eased
from back pay obligations as of the date the enpl oyee rejects an
of fer of permanent reinstatenment. NLRB v. Huntington Hospital
Inc., 550 F.2d 921 (4th Cr. 1977).

| reject M. Boone's contention that he refused to return to
work only because of mistreatnent. He alleges that the operator
forced himto wal k back to the job site fromthe hospital that
day. The credi bl e evidence supports the operator's position that
it was necessary to send Conplainant to the hospital in an
anbul ance and that it was a well-established practice to
rei mburse the enployee's taxi fare fromthe hospital. There is
no evi dence that Boone was m streated.

| therefore find, commencing as of COctober 9, 1981, and
continuing thereafter for each regular work day for which M.
Boone is not reinstated by Rebel that he is entitled to the
amount of $96.40 (to reflect the new hourly rate of $11.51 per
hour) and for each alternate Saturday commencing with Cctober 10,
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1981, until M. Boone is reinstated, he is entitled to back pay
of $125.21. Interest is to be paid on those anpbunts at the rate
of 12 percent per annum conmputed fromthe date he woul d have
ordinarily have been paid to the date he is actually paid those
anount s.

Evi dence has been produced whi ch suggests that M. Boone has
performed occasi onal work assisting in his father's restaurant
busi ness since August 30, 1980, which might ordinarily be
consi dered as an offset to the back pay award. The evidence
shows, however, that this work was not perforned in an ordinary
enpl oyer - enpl oyee rel ati onshi p and was sporadic. Boone received
no fixed income fromthat work but took cash fromthe cash
regi ster for his expenses as needed. No receipts or other
records were kept with respect to the amobunts withdrawn in this
manner and Boone conceded that he filed no incone tax returns
with respect those nmonies. It appears under the circunstances
that this "expense" noney was actually not related to any
enpl oynment relationship but rather constituted a formof parenta
support or charity and therefore should not be considered as
"earni ngs" deductible fromthe back pay award. Such expense
nmoney should be treated in the sane nanner as wel fare,
unenpl oyment benefits and other collateral benefits which are not
general |y consi dered "earnings" to be deducted from back pay
awards. Cf. NLRB v. Marshall Field & Conpany, 318 U.S. 253, 255
(1943); NLRB v. Qullet G n Conpany, Inc., 340 U.S. 361, 369
(1951).

Cost s

a. Travel, Meals, and Lodgi ng for Conplainant to Attend
Heari ngs:

In a petition filed by Daniel Hedges, Esqg., on August 28,
1981, Conpl ai nant seeks rei nbursenent for $138.64 in expenses for
attending the hearing in this case on April 28, 1981. Conpl ai nant
al so seeks expense rei nbursenent for attending the Decenber 15,
1981, hearing. That claimis $142.54. These anounts are not
cont est ed.

b. Attorney's Fees and Expenses:

Dani el F. Hedges, Esq., an enpl oyee of the Appal achi an
Research and Defense Fund, Inc., petitioned on August 28, 1981
and Septenber 17, 1981, for a fee of $1,650 plus expenses of
$139. 84 for representing Conplainant at the April 28, 1981
hearing. Larry Harless, Esqg., petitioned on Decenber 24, 1981
for fees and expenses of $882.05 for representing Conpl ai nant at
t he Decenber 15, 1981, hearing. | have exam ned the clainms and
do not find themto be unreasonable. However, since the
necessity of conducting a second hearing in this case was the
direct result of the failure of Conplainant's first counsel to be
prepared to present evidence as to damages and costs at the
initial hearing in this matter, | amdeducting fromthe award to
that attorney the fees and expenses incurred by Conpl ai nant and
Respondent at the second hearing. Since the latter fees and



expenses ($882.05 for Attorney Harless and $677.50 for Attorney
Adki ns) exceed the anmount billed by M. Hedges for the first
hearing, | do not find Rebel to be responsible for M. Hedges'
fee. M. Harless is entitled to a fee of $882.05 to be paid by

Rebel .
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ORDER

Rebel Coal Conpany is ORDERED to pay CGerald D. Boone, within
30 days of this date, the foll owi ng anounts:

a. Back Pay (May 28, 1980 - July 22, 1980): $3,670.

b. Back Pay (Cctober 9, 1981, and continuing through date
of actual reinstatement): $96.40 for each regul ar work day and
$125.21 for each alternate Saturday.

c. Interest on the above anmobunts conputed at 12 percent per
annum from the date these anobunts were due to the date actually
pai d:

d. Expenses: $276.18.

Rebel Coal Conpany is further ORDERED to pay Larry Harl ess,
Esq., within 30 days of this date, attorney's fees and expenses
of $882. 05.

It is further ORDERED that the Secretary of Labor comence
review of this case for consideration of assessnent of civil
penal ti es agai nst the Rebel Coal Conpany.

Gary Melick
Assi stant Chief Adm nistrative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

11 find that this action by Boone also constituted a wai ver
by himto tenporary reinstatenment but not to pernmanent
reinstatenment. Likew se, | do not find that Boone's subsequent
express witten wai ver of tenporary reinstatenent (see transcript
of temporary reinstatenent proceedi ngs dated Septenber 2, 1980,
and witten wai ver signed by Boone) had any effect on his right
to permanent reinstatenent. The rights are separate and di stinct
and it could work inappropriately and oppressively against the
m ner should a waiver of tenporary reinstatenent be also held a
wai ver of permanent reinstatenent. |In the case of a tenporary
reinstatement, there is no guarantee that the miner will obtain
per manent reinstatenment after hearing on the merits and should he
wi sh to obtain other enploynment during that interimperiod he
shoul d not be di scouraged fromdoing so by risking his rights to
per manent reinstatement. As the Conm ssion has said, "unless
conpel ling reasons point to the contrary, the full neasure of
relief should be granted to [an inproperly] discharged enpl oyee."
Secretary ex rel. Gooslin v. Kentucky Carbon Corporation, 4
FMSHRC ---- (January 6, 1982), citing Goldberg v. Bama Mg.
Corp., 302 F.2d 152 (5th Cir. 1962).



