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The civil penalty proceedings were filed by the Secretary of
Labor, Mne Safety and Health Adm nistration (MSHA), under
section 110(a) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. [0820(a) (hereinafter the Act) (FOOTNOTE 1) to assess ci Vi
penal ti es agai nst the Potash Conpany of Anerica. The notices of
contest filed by the Potash Conpany of Anmerica were brought under
section 105 of the Act.

The position of Potash Conpany of Anerica, a division of
| deal Basic Industries, Inc. ("hereinafter PCA"), was that
Citation No. 161755, issued by the Secretary of Labor, M ne
Safety and Health Administration ("Secretary" or "MHA") on
Novenmber 26, 1980, for allegedly failing to "imredi ately" report
an "accident” in violation of 30 CF. R [50.10 is without nerit
and shoul d be vacat ed. (FOOTNOTE2)

This case arises out of a special inspection by MSHA at
PCA's potash Mne in Carl sbad, New Mexi co, on Novenber 24, 1980,
followi ng notification from Respondent that it incurred a parti al
| oss of electrical power for a short period of tine during the
ni ght of Novenmber 23, 1980. As a result of that inspection, PCA
was issued three citations for alleged violations of various
regul ations, including Citation No. 161755 for failure to
"imredi atel y" notify MSHA of the incident.
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Each of these citations were tinely contested by PCA and assi gned
to Judge Virgil E. Vail with the follow ng docket nunbers:

Citation No. Docket No.

161755 CENT 81-87-RM
161756 CENT 81-88-RM
173957 CENT 81-89-RM

These cases were subsequently consolidated and stayed by
Judge Vail pending assessnment of penalties. Thereafter, on July
14, 1981, the Secretary filed a conpl aint proposing penalty for
each of these citations under the foll ow ng docket numnbers:

Citation No. Docket No.
161756 CENT 81-210-M
173957

161755 CENT 81-211-M

PCA answered the conplaint on July 29, 1981, and the civil
penalty cases were assigned to the undersigned. By agreenent of
the parties, the notice of contest cases pending before Judge
Vail were consolidated with the civil penalty cases for hearing
and deci sion. The hearing on these consolidated cases was held in
Carl sbad, New Mexico, on Cctober 7, 1981.

Di sposition of Proceedings in Docket Nos. CENT 81-210-M
CENT 81-88-RM CENT 81-89-RM

At the beginning of the hearing, Docket Nos. CENT 81-210-M
CENT 81-88-RM and CENT 81-89-RM were di sposed of by stipulation
and notion. The Secretary noved to vacate G tation No. 161756,
Docket Nos. CENT 81-210-M and CENT 81-88-RM (Tr. 5) for the
reason that after further investigation,



~59

there appeared to be insufficient evidence to support the
citation (Tr. 7). This notion was granted and the proceedings in
regard to this citation were di sm ssed.

In addition, the Secretary nmoved to anend Citation No.
173957, Docket No. CENT 81-89-RM and Docket No. CENT 81-210-M to
change the characterization froman order of withdrawal to a
citation issued pursuant to section 104(a) of the Act, to delete
t he | anguage that the alleged violation was substantial and
serious, and to change the | anguage of the citation to read:

"The power outage occurred on Novenber 23, 1980 in the North

M ne, the conpany failed to test air quality for conpliance with
30 CF.R Part 57.5 within two hours of the power failure" (Tr.
5). PCA agreed to withdraw its notice of contest to the citation
as anmended and to pay the proposed penalty of $250 (Tr. 5, 10).
The ternms of the agreenent were approved at the hearing.

The di sm ssal of the proceedings in Docket Nos. CENT
81-210-M and CENT 81-88-RMwith regard to Citation No. 161756 is
AFFI RVED. The anendnment of Citation No. 173957 in Docket No. CENT
81-89- RM and Docket No. CENT 81-210-M and the agreenent that PCA
will pay the full proposed penalty of $250 are AFFI RVED

Docket Nos. CENT 81-211-M and CENT 81-87-RM
Sti pul ations

The facts forming the basis of Citation No. 161755 were
tried at the hearing; however, there was little materi al
di sagreenent on what occurred. The di sagreement centers on how
to interpret what occurred.

The parties entered into additional stipulations that:

The violations as all eged and anended invol ved a m ne
that has products, that is, potash, which enter
conmer ce

The penalties assessed for the violation of 30 CFR Part
50. 10 was $66 and for 57.11-50 it was $250. Paynent of
t he assessed penalties would have no effect on the
operator's ability to continue in business.

The PCA M ne and MII is an underground potash m ne owned
and operated by PCA. The operation is |ocated approxi mately 24
m | es northeast of Carlsbad, New Mexico. It is a single-Ievel
m ne | ocated approximately 1,000 feet underground and it covers a
7- by 8-mle area. It is divided into two segnents, the North
and South Mnes (Tr. 6). It enployed 583 persons in 1979 and
produced approxi mately 750,000 tons of ore (Tr. 7).

Citation No. 161755

In Citation No. 161755 alleging a violation of 30 CF. R [
50.10, the inspector stated:
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This citation was issued after conpletion of the investigation
11-26-80. A fire under the power plant control room caused a
power failure that affected the use of the No. 1 and No. 2 hoi st
for a period of nore than 30 m nutes. The power outage occurred
at 2140 hours and was not restored until 2335 hours. The No. 2
man hoi st (the one normally used to hoi st nmen) was not energized
until 0130 hours 11/24/80 due to circuit nodification that was
necessary to utilize outside power. M. Don Roberts, mne
superintendent, stated [that] he felt that this was not criteria
for immediate reporting.

In a subsequent action issued on Novenber 26, 1980, the
i nspector noted that: "At 0730 hours on 11/24/80 M. Bob Snow
called the local Mne Safety and Health Administration office to
notify Sidney R Kirk, Supervisory Mne |Inspector, of the
accident."

30 C.F.R [50.10 provides:

If an accident occurs, an operator shall inmediately
contact the MSHA District or subdistrict Ofice having
jurisdiction over its mne. |If an operator cannot

contact the appropriate MSHA District or Subdistrict
Ofice it shall imrediately contact the NMSHA
Headquarters O fice in Washington, D.C. by tel ephone,
toll free at (202) 783-5582.

An accident is defined in 30 CF. R [050.2 to nean:
(1) A death of an individual at a mne

(2) An injury to an individual at a mne which has a
reasonabl e potential to cause death;

(3) An entrapnent of an individual for nore than
thirty m nutes;

(4) An unplanned inundation of a mne by a liquid or
gas;

(5) An unplanned ignition or explosion of gas or dust;

(6) An unplanned nmine fire not extingui shed within 30
m nut es of di scovery;

(7) An unplanned ignition or explosion of a blasting
agent or an expl osive;

(8) An unplanned roof fall at or above the anchorage
zone in active workings where roof bolts are in use or
an unpl anned roof or rib fall in active workings that

impairs ventilation or inpedes passage;



(9) A coal or rock outburst that causes w thdrawal of
m ners or which disrupts regular mning activity for
nore than one hour

(10) An unstable condition at an inmpoundnent, refuse
pile, or cul mbank which requires emergency action in
order to prevent failure, or which causes individuals
to evacuate an area; or, failure of an inpoundnent,
refuse pile, or cul mbank

(11) Dammge to hoisting equipnment in a shaft or slope
whi ch endangers an individual or which interferes with
use of the equipment for nore than thirty mnutes; and

(12) An event at a m ne which causes death or bodily
injury to an individual not at the mne at the tine the
event occurs.

It was not alleged by the Secretary, and in his testinony
the inspector stated that it was not his contention, that there
was an unpl anned mine fire not extinguished within 30 m nutes of
di scovery under the definition in paragraph (6). The principa
i ssue addressed at the hearing was whet her the power failure in
the transmission line to the power substation constituted danmage
to hoisting equi pment in a shaft which interfered with use of the
equi prent for nore than 30 minutes as defined in paragraph
(11). (FOOTNOTE3)

M. Earl Diggs, the MSHA i nspector who issued the citation
indicated in his testinony that it was his understandi ng that an
"accident" under 30 C F.R 050.2(h)(11) occurs any time a hoist
is "down" for nore than 30 minutes for any reason, wthout regard
to damage (Tr. 38:15-18; Tr. 39:18-24) and that a hoist is
"damaged” within the nmeaning of 30 C.F. R [50.2(h)(11) whenever
there is "an unpl anned [hoi st] outage for any reason" (Tr.
38:15-18).
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The resolution of this case depends upon the specific facts
devel oped rat her than upon the broad and di vergent contentions in
the Secretary's posthearing brief and in the inspector's
testi nmony.

PCA gets its power fromtwo sources. It generates
approxi mately 50 percent of its own power and it buys 50 percent
of its requirenents from Sout hewestern Public Service (Tr. 77).
Sout hwestern Public Service power for the North M ne conmes to PCA
from Sout hwestern's Route 31 Substation

There are five shafts and four hoists at PCA (Tr. 101). In
the North Mne, there are two hoists; hoist No. 1 is normally
used for production, hoist No. 2 is normally used to carry
personnel (Tr. 102). Hoist No. 1 is normally powered by
Sout hwestern Public Service power which is brought in at PCA s
power house and is controlled by breaker No. 3 (Tr. 88-89). Hoist
No. 2 is normally powered by PCA-generated power. The hoists
cannot be operated if power is absent.

On Novenber 23, 1980, at 9:40 p.m in the powerhouse, Mark
Christesson noticed lights flashing, the generators pulling down,
and snmoke (Tr. 69). He inmediately shut down the power plant and
all of the power (Tr. 69). Then he went into the basenent and
di scovered and put out a fire (Tr. 69). This neant there were no
lights in the North Mne and that hoist No. 2 was inoperable (Tr.
70). In addition, because breaker No. 3 had been thrown, hoi st
No. 1 was inoperable (Tr. 76). Finally, Southwestern Public
Service power had been tripped at the substation on H ghway 31
(Tr. 75-76).

In order to restore power to the No. 1 substation and hoi st
No. 2, the circuitry was nodified to allow hoist No. 2 to be
power ed by Sout hwestern Public Service power (Tr. 83, 116-118).
Rat her than power fromthe powerhouse going down into the North
M ne t hrough the shaft of hoist No. 2, Southwestern Public
Service power was put up through the shaft fromother parts of
t he underground m ne where power was still available. Both the
above ground and bel ow ground el ectrical work was fairly sinple
(Tr. 93-94, 119); however, M. Duren who has been enpl oyed by PCA
for 35 years and who was the m ne mai ntenance foreman, testified
he had never performed this changeover before (Tr. 118-119).

Sout hwestern Public Service was notified that the power had
tripped so that they could restore their power. They restored
power by 11:35 p.m (Tr. 87, 97-98, 101, 120). Hoist No. 2 was
energized at 2 p.m (Tr. 100, 120). Only one witness was able to
testify concerning when hoist No. 1 was energized. M. Kilgore
testified that he was "pretty sure" hoist No. 1 was energized
after hoist No. 2 had been energized (Tr. 114).

The fire referred to in the citation was discovered in PCA's
power house at approximately 10 p.m on Sunday night, Novenber 23,
1980, and extinguished within 15 to 20 m nutes (Tr. 31:8-13; Tr.
68; 18-21). Upon observi ng snoke
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in the powerhouse, and as a safety precaution, the powerhouse
operator shut down all electrical power circuits entering or

| eavi ng the powerhouse prior to investigating the cause of the
snoke (Tr. 69:2-22).

The m ne has five shafts, four of which are equipped wth
hoi sts (Tr. 101:13-20). These hoists are known as the No. 1, No.
2, Eddy, and South Shaft hoists (Tr. 102:2-10; Tr. 107:14-18).

M ne El ectrical Supply and Distribution
Paral l el Electrical Supply

The el ectrical power required for mning operations is
provi ded by a conbination of self-generated power and power
pur chased from Sout hwestern Public Service Company, the public
utility serving the Carl sbhad, New Mexico, area. About one-half
of the required power is generated by PCA and the remaining
one-hal f is purchased from Sout hwestern Public Service (Tr.
77:7-20).

The generators used by PCA are located in a powerhouse at
the mne site and supply power to a 2300-volt electrical bus
systemin the powerhouse. This 2300-volt bus system provides
power to various substations through 2300-volt feeder cables (Tr.
78:14-23).

The power purchased from Sout hwestern Public Service is
synchroni zed and utilized in parallel with that generated by PCA
(Tr. 92:7-12). This power is received at the mne through
several feeder cables, some of which are i ndependent from each
ot her and PCA's own power supply.

The Sout hwestern Public Service power serving the North M ne
area i s provided through three separate feeder circuits al
originating through a Sout hwestern Public Service substation
| ocated on Route 31 several mles fromthe mne site (Tr.
92:13-21; Tr. 121:1-16). One of these circuits enters the
power house and supplies power directly to the 2300-volt bus
systemin parallel with the power from PCA s generators. Anot her
circuit bypasses the powerhouse and enters the North Mne area
t hrough what is known as 2 East Borehol e and connects to the
12470 2 East Substation (Tr. 121:1-9]) Still another bypasses
t he power house and enters the north area of the m ne through the
24 East Borehole (Tr. 121:1-4).

The Sout hwestern Public Service power serving the south area
of the mne, including the power for the Eddy and South Shaft
hoi sts, is independent fromcircuits serving the north area of
the m ne and does not originate through the Southwestern Public
Service substation on Route 31. Simlarly, these circuits, like
two of those serving the north area of the m ne, bypass the
power house (Tr. 105:21-25; Tr. 106:1-20).
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El ectrical Distribution and Power Crcuits
For the No. 1 and No. 2 Hoists

The paral |l el Company/ Sout hwestern Public Service power (FOOTNOTE4)
fromthe 2300-volt bus systemin the powerhouse is distributed
t hrough feeder cables to simlar 2300-volt bus bars in various
substations on the mine site. Breakers to deenergize the
substations are |located in the powerhouse (see Joint Exh. 1).

One of these substations, substation No. 1, is |ocated about
100 yards fromthe powerhouse and is powered through breaker No.
7 in the powerhouse with 2300 volts (Tr. 73:5-13; Joint Exh. 1).
Fromthis 2300-volt bus bar, nunerous other circuits receive
power ranging from 2300 volts to 480 volts. One circuit (No. 1
Bank on Joint Exhibit 2) passes through a transformer that
reduces the 2300 volts to 480 volts and then provides power to
the follow ng | ocations:

1. Eectric Shop
2. Electrical Panel in No. 2 Hoist Room
3. Commi ssary;
4. Research;
5. Carpenter Shop
6. O fice Machi ne Shop;
7. Pre-Fab Shop; and
8. Powerhouse auxiliary.
(Joint Exh. 2; Tr. 79:7-25; Tr. 80:1-5).

The electrical panel in the No. 2 hoist room in turn
supplies power to numerous other circuits, including the No. 2
hoi st, (FOOINOTE 5) lighting, control circuits, and recharging circuits
for m ner headl anps (Tr. 80:20-25; Tr. 81:1-22).

O her circuits powered fromthe No. 1 substation include
street lights and various electric motors. (Joint Exh. 2; Tr.
116:15-21; Tr. 117:12-20).

O her substations are simlarly supplied with power (Tr.
86:15-23). However, the No. 1 hoist is not powered froma
substation. The 2300 volts supplied fromthe powerhouse is
reduced to 440/ 480 by a notor-generator set. The reduced voltage

is then supplied to the hoist nmotor through a switch. (Joint
Exh. 1; Tr. 23-25; Tr. 89:1-4; Tr. 89:5-13).
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The Events of Novenmber 23, 1980

The Discovery of Snoke and Deenergizing of all Gircuits

Around 9:40 p.m on Sunday ni ght, Novenber 23, 1980, Mark
Chri stesson, a powerhouse operator, observed snoke in the
basenment of the powerhouse and i medi ately began deenergi zi ng al
electrical circuits entering and | eaving the powerhouse (Tr.
69:3-8). This was done as a safety precaution before entering
t he basenent to determ ne the cause of the snmoke (Tr. 69:13-14;
92:16-21). A small fire was thereafter discovered around 10 p. m
and qui ckly extinguished (Tr. 68:18-25; Tr. 69:1).

The deenergizing of all circuits by the powerhouse operator
whi ch included the Southwestern Public Service circuit to the
power house, interrupted electrical power to the No. 1 substation
(breaker No. 7), the No. 1 hoist (breaker No. 3), and all other
circuits in the north area of the mne receiving power through
t he powerhouse (Tr. 70:5-12; Tr. 76:11-24).

In addition, when these circuits were deenergi zed, the
breaker at the Southwestern Public Service substation on Route 31
tripped resulting in the | oss of power originating through this
substation and entering the north area of the mne directly
t hrough the 2 East Borehole and 24 East Borehole (Tr. 76:2-7; Tr.
121: 18- 25).

The south area of the mine, including the Eddy and South
Shaft hoists, was unaffected by this interruption in power.
Simlarly, the direct current trolley power used for underground
transportati on was unaffected (Tr. 122:13-17).

I nspection of Electrical Cables and Restoration of Power

Shortly after discovery of the fire, M. John Wight, PCA' s
el ectrical shop foreman, along with other individuals also called
in, arrived at the mne to assist on-duty enpl oyees in restoring
power. Upon inspecting the cables, in the powerhouse, it was
determ ned that the fire had damaged the 2300-volt cable feeding
the No. 1 substation bus bar (Tr. 73:1-13). The 2300-volt cable
supplying power to the No. 1 hoist was not damaged in any way
(Tr. 84:15-21). Accordingly, the No. 1 hoist could have been
energi zed by cl osing breaker No. 3, which had been opened al ong
with other circuits by the powerhouse operator upon observing the
snoke, as soon as the breaker at the Southwestern Public Service
substation on Route 31 was reset (Tr. 92:22-25). Once this was
done, the No. 1 hoist could have been restored to operation in 15
m nutes at the nost (Tr. 92:2-6; Tr. 91:1-22).

In an effort to restore power as soon as possible to the No.
1 substation, which, in turn, supplied power to the No. 2 hoi st
roomand the No. 2 hoist, Wight testified that electricians were
sent to the No. 1 substation to disconnect the 2300-volt feeder
cable coming fromthe powerhouse. This involved nothing nore
t han unt api ng and unscrewi ng a "kerny" and pulling the wres back
fromthe 2300-volt bus bar (Tr. 83:14-25; Tr. 84:1-5). This was
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the only work required on the surface to restore power to the No.
1 substation and, in turn, the electrical panel in the No. 2
hoi st roomthat provided power to the No. 2 hoist [Tr. 84:6-14].

Once this powerhouse feeder cable was di sconnected, PCA
pl anned to reenergize the No. 1 substation by bringing power from
underground up the No. 2 shaft through the existing 2300-volt
feeder cabl es between the No. 1 substation and underground (Tr.
117:6-20; Joint Exh. 2]. These feeder cables, prior to the fire,
were used to provide power fromthe No. 1 substation down the No.
2 shaft to the underground electrical system (Tr. 117:15-17).
The only work required to obtain power in this manner, as
expl ai ned by M. Frances Duran, PCA s underground m ne
mai nt enance foreman, was to cl ose sone disconnects and the
circuit breakers at the bottomof the No. 2 shaft (Tr. 117:21-25;
Tr. 118:1-3). This would change the source of power and energize
the No. 1 substation by using the Southwestern Public Service
power that entered the m ne through the 2 East Borehole. This
feeder cable was already tied into the underground el ectrica
system through the 12470 2 East Substation at the bottomof the 2
East Borehole and the 3 West Substation (Tr. 121:5-16). The tota
time necessary to reverse this electrical flow and energize the
No. 1 substation from underground, as explained by M. Duran, who
performed the task, was 10 to 15 minutes (Tr. 119:13-18). When
this change was made around 10 p.m, M. Duran testified that
there was no power from Sout hwestern Public Service through the 2
East Borehole circuit so he waited for this power to be restored
before closing the breaker (Tr. 119:19-25; Tr. 120:1; Tr.
121: 18- 25).

Sout hwestern Public Service Tenporary Substation
And Del ay in Restoring Power

The three Sout hwestern Public Service circuits providing
power to the north area of the mine through the powerhouse, 2
East Borehol e and 24 East Borehole, all originated through the
Sout hwestern Public Service substation on Route 31 (Tr. 96:2-7;
Tr. 121:1-4; Tr. 78:1-13). On Novenber 23, 1980, this substation
was under construction and power to the mne was fed froma
tenporary substation, "a truck nobile unit on the back of a
tractor/trailer” (Tr. 98:1-7). For this reason, PCA was
i nstructed by Southwestern Public Service not to reset the
breaker if it ever tripped but, instead, to call them and they
woul d di spatch someone to reset it (Tr. 98:8-14).

Accordingly, when it was discovered on Novenber 23, 1980,
that the Sout hwestern Public Service breaker had tripped, M.
Ronald G Kilgore, a surface electrician, testified that he
arrived at the m ne between 10: 15 and 10:30 p.m and called
Sout hwestern Public Service to dispatch sonmeone to reset the
breaker (Tr. 112:25; Tr. 113:1-2; Tr. 113:18-21). This was a
Sunday ni ght so the individual on call had to be notified by
Sout hwestern Public Service and then drive to the substation (Tr.
113:1-5).

Thi s breaker was reset and Sout hwestern Public Service power



restored to the mne through the 2 East Borehol e and 24 East
Borehole circuits around 11:30 p.m (Tr. 114:1-3). This power
was then available to the No. 1 hoi st
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by cl osing breaker No. 3 in the powerhouse and to the No. 2 hoi st
t hrough the No. 1 substation by closing the breaker at the bottom
of the No. 2 shaft (Tr. 89:14-18, Tr. 90:9-25; Tr. 91:1-12; Tr.
119:19-25; Tr. 120:1). Both breakers were thereafter closed and
power to the hoists restored.

Notification to MBHA and | ssuance of Ctation

During the process of restoring power, M. Robert W Snow,
surface mai nt enance superintendent, testified that he di scussed
with M. Don Roberts, mne superintendent, whether the power
out age was a reportable accident and both concluded it was not
(Tr. 105:1-15). Simlarly, it was concluded that the fire was not
reportabl e because of its short duration (Tr. 105:6-8).(FOOINOTE 6)

Definition of Accident

The Secretary urges that in a lay sense the fire and | oss of
power to the hoists were "accidental" and that the hoisting
equi prent was "danaged" because its useful ness was inpaired. As
support for this argunent, the Secretary relies on The American
Heritage Dictionary of the English Language (1976), which defines

"accident” as: "1. An unexpected and undesirable event; a
m shap. 2. Anything that occurs unexpectedly or
unintentionally.” 1t defines "damage" as "Ilnpairnent of the

useful ness or val ue of person or property; loss; harm"

It is clear that it was not the intention of 30 CF.R O
50.10 to require the reporting of every unexpected and
undesi rabl e event or mshap. The definition of "accident” in 30
C.F.R 050.2(h)(11) as "Damage to hoi sting equipnment in a shaft
or slope which endangers an individual or which interferes with
use of the equipment for nmore than thirty mnutes” is not set
forth in the abstract. That definition as well as the
requi renent for reporting accidents is included in Subchapter M
Part 50, entitled "Notification, Investigation, Reports and
Records of Accidents, Injuries, Illnesses, Enploynent, and G vil
Production in Mnes." Accidents of the 12 types listed in section
50.2(h) are clearly the kinds of accidents which nust be reported
and there is no requirenment in section 50.10 to report accidents
of other types. Even without reference to the headnote title of
Part 50, it is obvious, when those two sections are read in
context, that the only accidents required to be reported by
section 50.10 are those defined in section 50.2(h).

Aside fromthe "lay definition" of accident, the posthearing
brief of the Secretary urges that "[njost inportantly the
triggering alternative elenment for the definition of "accident
as defined in the MSHA regul ati ons,
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"or which interferes with use of the equipnment for nore than
thirty mnutes,' existed here because there was no power for the
hoists from9:40 p.m to 11:35 p.m and the hoi sts were not
energi zed until 2 p.m"

Section 50.2(h)(11) does not define a reportable accident as
an occurrence where there is no power for the hoists for a period
of time. Its definition, as pertinent to this case, is damage to
hoi sting equipnment in a shaft which interferes with use of the
equi prent for nore than 30 minutes. There is no question that
there was an interference with the use of hoisting equipnment in a
shaft for nore than 30 m nutes but the pivotal question is
whet her the interference was due to damage to the hoisting
equi prrent .

In this case, it is undisputed, and even conceded, that
neither the No. 1 nor No. 2 hoists were physically damaged as a
result of the powerhouse fire and | oss of power on Novenber 23,
1980 (Tr. 50:12-16). Nevertheless, the Secretary contends that
the I oss of electrical power to the hoists, without nore, was a
reportabl e accident within the neaning of 30 C.F. R [50.10 and
30 C.F.R [O50.2(h)(11) because the loss of power interfered with
the use of the hoists for nore than 30 m nutes.

There is evidence that MSHA had pronul gated gui del i nes
which, in effect, indicated that not every occurrence causing a
hoi st to be shut down for nore than 30 minutes is an occurrence
whi ch nmust be reported. A docunent with a caption including the
phrase: "Information Report on 30 C F.R Part 50" (Respondent's
Exh. 1), published by the MSHA Health and Safety Anal ysis Center
in February 1980, indicated that a natural occurrence, such as
ice in the shaft causing a hoist to be shut down for nore than 30
m nutes, is not a reportable accident.(FOOINOTE 7)

M. Earl Diggs, the inspector who issued Ctation No.
161755, identified PCA's Exhibit 1 as being published by the
Departnment of Labor, M ne Safety
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and Health Techni cal Support and stated that Techni cal Support
"* * * js where we get support from \When we have problens, we
go to themfor assistance" (Tr. 41:14-18). However, he stated
that he disagreed with the answer given by Technical Support in
response to Question 28 (Tr. 45:9-12).

The guidelines in the publication by the MSHA Heal th and
Safety Analysis Center are not binding in this proceeding in a
determ nati on of whether there was a reportable accident. They
do indicate, however, that the inspector had no reason to be
msled into believing that every occurrence causing a hoist to be
shut down for nore than 30 minutes was reportable. The inspector
testified that he had not previously read the docunent. |If he
had, it is possible that he would not have testified so readily
that he believed that every power failure for 30 mnutes, for any
reason, was reportable. While | cannot agree with PCA' s
characterization of a fire in the powerhouse as a natura
occurrence no different fromthe disabling of a hoist due to an
electrical failure, Exhibit 1 does establish that one branch of
MSHA did not believe that w thout exception an occurrence causing
a hoist to be shut down for nore than 30 m nutes nust be
reported.

The inspector testified that he subsequently referred the
guestion involved in this case to the MSHA subdistrict office for
an opinion. The answer to the July 2, 1981, nenorandum (severa
months after the date of the citation) indicated in general that
no tine in addition to 30 m nutes was all owed for troubl eshooting
but that personnel could be allowed to renmain underground under
certain conditions. (FOOTNOTE 8) It was not definitive as to whether
interference with hoisting, other than by a hoist malfunction
for 30 minutes was reportable. Even if the menorandum had been
prepared prior to the date the citation was issued, and even if
it were deemed to have significant probative value, there would
be a remaining issue as to whether a general power outage was a
hoi st mal function
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Thus, the exhibit does not aid in the resolution of the question
as to whether a renote power failure in a transm ssion |line can
be classified as damage of a nature to make the power outage a
reportabl e accident. No basis can be found to support the
i nspector's belief that a power outage for any reason (which
woul d have included even a failure of the commercial |ines or
equi prent suppl ying high voltage to the mne) constitutes damage
to the hoisting equi pmrent when no physical damage to the
equi prent occurs as a result of the outage.

The power outage under the circunstances of this case is
clearly not reportable under the requirenments of 30 CF. R 0O
50. 10.

Here, 2300 volts were supplied through transm ssion |ines
fromtwo sources, a commercial line and a PCA line. The high
vol tage supplied by the transnmission |ine was reduced to 440
volts by transformers at a substation for use by one hoist and by
a nmotor generator set for the other. It was established that
there was no actual physical danmage to either the hoi st equi pnent
or the 440-volt lines supplying the hoists. The record clearly
establ i shes that the general power outage due to a failure in the
transmission line is sinply too renote to be consi dered as damage
to a hoist in a shaft which would constitute a reportable
accident. This determnation | eaves unanswered such questions as
whet her a failure of the 440-volt line at the point where it
| eads into the hoist mobtor or into the starting panel is a
reportabl e accident or whether a failure of the 440-volt |ine 100
feet fromthe hoist is a reportable accident but it does dispose
of this case in the only reasonable way that the specific issue
i nvol ved herein can be resol ved.

A violation of 30 C F.R [150.10 was not established by the
preponderance of the evidence. Citation No. 161755 is VACATED
Proposed findings of fact and conclusions of lawin the
posthearing briefs filed by the parties which are not expressly
or inpliedly adopted herein are rejected on the grounds that they
are, in whole or in part, contrary to the facts and | aw or
because they are inmaterial to the decision in this case.

ORDER

The proceeding in regard to Citation No. 161755 is
DI SM SSED. Wth regard to Citation No. 173957, Potash Conpany of
Anerica is ORDERED to pay the agreed upon sum of $250 within 30
days of the date of this order

Forrest E. Stewart
Admi ni strative Law Judge

L
~FOOTNOTE_ONE
1 Sections 110(i) and (k) of the Act provide:

"(i) The Conmi ssion shall have authority to assess al



civil penalties provided in this Act. |In assessing civil

nmonet ary penalties, the Conm ssion shall consider the operator's
hi story of previous violations, the appropriateness of such
penalty to the size of the business of the operator charged,
whet her the operator was negligent, the effect on the operator's
ability to continue in business, the gravity of the violation
and the denmonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after notification of a
violation. |In proposing civil penalties under this Act, the
Secretary may rely upon a sunmary review of the information
avai l able to himand shall not be required to nake findi ngs of
fact concerning the above factors.

"(k) No proposed penalty which has been contested
bef ore the Conmi ssion under section 105(a) shall be conprom sed,
mtigated, or settled except with the approval of the Conm ssion
No penalty assessment whi ch has becone a final order of the
Conmmi ssion shall be conprom sed, nmitigated, or settled except
wi th the approval of the court.”

~FOOTNOTE_TWD
2 Section 105(d) of the Act provides:

"(d) If, within 30 days of receipt thereof, an
operator of a coal or other mne notifies the Secretary that he
intends to contest the issuance or nodification of an order
i ssued under section 104, or citation or a notification of
proposed assessnent of a penalty issued under subsection (a) or
(b) of this section, or the reasonabl eness of the |ength of
abatenment tinme fixed in a citation or nodification thereof issued
under section 104, or any miner or representative of mners
notifies the Secretary of an intention to contest the issuance,
nmodi fication, or term nation of any order issued under section
104, or the reasonabl eness of the Iength of tine set for
abatement by a citation or nodification thereof issued under
section 104, the Secretary shall imediately advise the
Conmi ssion of such notification, and the Conmm ssion shall afford
an opportunity for a hearing (in accordance with section 554 of
title 5, United States Code, but wthout regard to subsection
(a)(3) of such section), and thereafter shall issue an order
based on findings of fact, affirm ng, nodifying, or vacating the
Secretary's citation, order, or proposed penalty, or directing
other appropriate relief. Such order shall becone final 30 days
after its issuance. The rul es of procedure prescribed by the
Conmi ssion shall provide affected mners or representatives of
affected mners an opportunity to participate as parties to
heari ngs under this section. The Conm ssion shall take whatever
action is necessary to expedite proceedi ngs for hearing appeal s
of orders issued under section 104."

~FOOTNOTE_THREE

3 In a posthearing brief the Secretary stated that the issue
presented is "[w hether an unexpected fire causing disruption of
power to a hoist for nore than thirty (30) mnutes is an
"accident' requiring i mediate notification pursuant to 30 C F.R
050.10." That statement of the issue is too broad as it cou
enconpass a fire at the hoist itself or in the 440-volt feeder



line to the hoist rather than in the 2300-volt transmission |line
to the mine voltage-reducing facilities. The broad issue urged
by the Secretary is not reached in this decision. Inits
posthearing brief PCA stated this issue to be "was the power
out age that occurred on Novenber 23, 1980, an "accident' wthin
the nmeaning of 30 C.F.R [50.2(h)(11)?" PCA contends that
"where, as here, a hoist is not damaged but, instead, is sinply
di sabl ed by a loss of electrical power that effects the mne in
general, no "accident' within the nmeaning of 30 CF.R 0O
50.2(h)(11) occurs and, therefore, no obligation to i mediately
report the | oss of power arises under 30 C.F.R [150.10."

~FOOTNOTE_FQUR

4 The power generated by the conpany is sufficient wthout
Sout hwestern Public Service power to operate the hoists (Tr.
96: 19-22).

~FOOTNOTE_FI VE
5 The No. 2 hoist shaft is |located about 75 to 100 yards
fromthe No. 1 substation (Tr. 86:4-14).

~FOOTNOTE_SI X
6 An "accident” is defined in 30 C F.R [50.2(h)(6) as
i ncluding "An unpl anned nmne fire not extingui shed within 30
m nutes of discovery." However, there is no contention in this
case that the fire lasted 30 mnutes [Tr. 31:11-13].

~FOOTNOTE_SEVEN

7 An information report on 30 CF.R Part 50 (revised
February 1980), issued by the U S. Departnent of Labor's M ne
Safety and Health Administration (Technical Support) by the
Heal th and Safety Analysis Center, Denver, Col orado, contains the
foll owi ng questi on and answer on page 28:

"Q Wiat constitutes "Danage to hoi sting equi prent
which interferes . . . for nore than 30 m nutes?

"A. Damage may be caused (1) by sone accident that
i ncl udes the hoisting equi pnment or (2) danage may result from
hoi sting equi pnment failure. Al of the mning conmmunity
interested in preventing serious injuries and fatalities know
that potential injuries may result from any hoisting accident or
hoi sting equi prent failure. The real potential hazards make it
i nperative that the mning industry and MSHA | earn about and
anal yze causes of hoisting accidents and failures of hoisting
equi prent to preclude future occurrences at the same or a
different mne

"A natural occurrence such as ice in the shaft may
cause a shaft and hoist to be shut down for nore than 30 m nutes.
However, where no accident occurs, equipment is not damaged, and
no i ndividual s were endangered, the natural occurrence would not
of itself be reportable.”

~FOOTNOTE_EI GHT
8 The text of the July 29, 1981, nenorandumto the
Supervi sory M ne Inspector fromthe Subdistrict Manager



(Petitioner's Exhibit 7) was as follows:

"The questions raised in your July 2, 1981 nenorandum
were forwarded to the Chief of Safety (see attached nenorandum
for determnation.

"Concerning reporting hoist mal functions, the Chief of
Saf ety agrees that once hoisting has been interfered with for
thirty mnutes, the incident nust be inmediately reported to
MSHA. No additional tine is allowed for trouble shooting.

"Concerni ng conpliance with Standard 57.11-50: When a
m ne has two hoists and one is down for repairs for nore than
thirty mnutes, the Chief of Safety stated that a program
directive has been prepared regarding this standard which has
been forwarded to the Solicitor's office for approval.
Therefore, until this programdirective is released, continue the
current policy of allow ng personnel to remain underground the
remai nder of the shift providing that all personnel are notified
and are in agreenent but not to allow the next shift to go
underground until the hoist is repaired.

"Feel free to distribute this nenorandumto any
interested party."



