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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 80-45
PETI TI ONER A.C. No. 46-03805-03055
V.

Martinka No. 1 M ne
SOUTHERN OHI O COAL COVPANY,
RESPONDENT

SUMVARY DECI SI ON

This is a proceeding filed by the Secretary of Labor, M ne
Safety and Health Administration (MSHA) (hereinafter "the
Secretary"), under section 110(a) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. [820(a) (hereinafter the
Act), (FOOTNOTE 1) to assess civil penalties agai nst Southern Chi o Coal
Conmpany (hereinafter SCH O .

The petition filed by the Secretary on Novenber 29, 1979,
i ncluded the following citations for which a civil penalty was
sought :

Citation

or Order No. Dat e St andard Penal ty
00630044 5-29-79 103(f) $114
00630045 5-29-79 103(f) 114

Not ati ons by the inspector on the citations issued, in
subsequent action in the citations, and on his statenents
i ncl uded the foll ow ng:
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A. CGtation No. 0630044

Joe S. Barber, representative of the mners, was not
conpensated wi th pay on the 05/08/79, 05/10/79,

05/ 11/ 79 and 05/ 14/ 79 when acconpanyi ng an aut hori zed
representative of the Secretary on a physica

i nspection of the m ne

I nspector's Statenment

The condition or practice cited was known by the operator
and shoul d have been corrected. It was a technical violation
No dangers were invol ved

The condition was corrected within the tinme specified for
abatement. Managenent took extraordinary steps to gain
conpl i ance by paying the man

Subsequent Action, G tation No. 0630044-1, June 8, 1979

Joe S. Barber, representative of the mners was fully
conpensated w th pay.

B. Citation No. 0630045

Charles F. Yost, representative of the mners was not
conpensated with pay on the 05/08/ 79 and 05/09/79 when
acconpanyi ng an aut hori zed representative of the
Secretary on a physical inspection of the mne

I nspector's Statenment

The condition or practice cited was known by the operator
and shoul d have been corrected. It was a technical violation
No dangers were invol ved

The condition was corrected within the time specified for
abatement. Managenent took extraordinary steps to gain
conpl i ance by paying the man

Subsequent Action, G tation No. 0630045-1, June 8, 1979

Charles F. Yost, representative of the mners was fully
conpensated w th pay.

SOH O s answer to the petition for assessnment of civi
penalty filed on Decenber 31, 1979, was as foll ows:

1. Southern Chio Coal Conpany, Respondent, denies that
its actions constituted a violation of Section 103(f)
of the Federal Mne Safety and Health Act of 1977 as
al | eged by the authorized representative.

2. Sout hern Onio Coal Conpany, Respondent, states that
the authorized representative acted in an arbitrary and
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capricious manner contrary to the intent of the lawin
finding that there had been the alleged viol ations and
in issuing Citation Nos. 630044 and 630045.

WHEREFORE, Sout hern Chi o Coal Conpany requests that the
Ofice of Adm nistrative Law Judges deny the Petition
for Assessnment of Civil Penalty.

Pursuant to Rule 2700.10 of the rules of the Federal M ne
Safety and Health Revi ew Conmi ssion, 29 C F.R Part 2700, SOH O
also filed a notion on Decenber 31, 1979, for an order vacating
Citation Nos. 0630044 and 0630045 and for dismssal of the
proceedi ng upon the follow ng grounds:

(1) That Citation Nos. 630044 and 630045, copies of
which are attached hereto as Exhibit A, alleged that
two representatives of the m ners were not conpensated
wi th pay when acconpanyi ng an aut horized representative
of the Secretary on a physical inspection of the mne,
in violation of Section 103(f) of the Federal M ne
Safety and Health Act of 1977 (the "Act").

(2) That the subject citations were issued during a
"CCB" type of inspection.

(3) That a "CCB" type of inspection constitutes a
haul age i nspection which is not a part of a regular
i nspection, MSHA Citation and Order Manual, 1-122, a
copy of which is attached hereto as Exhibit B. (FOOTNOTE 2)

(4) That representatives of the mners are not
entitled to conpensation pursuant to the Act when
acconpanyi ng aut hori zed representati ves of the
Secretary during a physical inspection of the m ne,
unl ess said inspection is a part of a regular
i nspection, Secretary of Labor v. The Hel en M ning
Conpany, Docket No. PITT 79-11-P, 1 MSHC 2193, 2198,
2199 (Federal Mne Safety and Health Revi ew Conmi ssion,
Novenmber 21, 1979).

On January 22, 1980, the Secretary filed a Motion to Hold in
Abeyance requesting an order holding in abeyance Respondent's
motion to dismss. As grounds therefore, the Secretary
subm tted:

1. The Citations allege violations of 103(f) of the
Federal M ne Safety and Health Act of 1977 resulting
when
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two enpl oyees of Respondent suffered a | oss of pay when

acconpanyi ng an aut horized representative of the Secretary on

ot her-than-regul ar inspection of the mne.

2. This issue is now pendi ng an appeal fromthe Review

Conmi ssion's decisions in Hel en M ning Conpany,
75-2518, 79-2537 (D.C. Cr.,), and Kentl and- El khorn
79-2503, 79-2536 (D.C. Cir.).

WHEREFORE, the Secretary requests that Respondent's
af oresaid Motion be held in abeyance until a decision
is rendered in the above-nenti oned cases.

Fol | owi ng the January 22, 1980, Mdtion to Hold in Abeyance,
no further action was taken until Decenber 1, 1980, when pursuant
to Rule 2700.64 of the Federal Mne Safety and Health Revi ew
Conmi ssion's Rules of Procedure, SOHI O filed a notion for summary
decision in the above-capti oned case to dispose of the entire
subj ect proceeding. In support of this notion, SCH O enunerated
the follow ng statenent of facts, statement of reasons presented,
and di scussi on:

STATEMENT OF FACTS:

On May 29, 1979, Charles J. Thomas, authorized
representative of Petitioner, served upon Respondent
Citation Number 630044. Said Gtation alleged that
"Joe S. Barber, representative of the mners, was not
conpensated wi th pay on 05/08/79, 05/10/79, 05/11/79
and 05/ 14/ 79 when acconpanyi ng an aut hori zed
representative of the Secretary on a physical
i nspection of the mine." On that sane date and during
t hat same inspection, which was a "CCB" (haul age)

i nspection and not a part of a regular inspection,

I nspect or Thonas issued Citation Nunmber 630045, which
Citation alleged that "Charles F. Yost, representative
of the miners, was not conpensated with pay on 05/08/79
and 05/09/79 when acconpanyi ng an aut hori zed
representative of the Secretary on a physical

i nspection of the mine." Both of the subject citations
were |later term nated foll ow ng Respondent's

conpensati ng Messrs. Barber and Yost.

On Decenber 27, 1979 Respondent filed a Motion to
Di smiss the subject action. Said Motion stated in part
that the citations were not issued during a regular
i nspection and that the representatives of the mners
were not entitled to conpensation pursuant to the
Federal M ne Safety and Health Act of 1977, according
to Secretary of Labor v. The Hel en M ning Conpany, 1
MSHC 2193, 2198, 2199 (Federal Mne Safety and Health
Revi ew Comm ssi on, Novenber 21, 1979).
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Subsequently, on January 15, 1980, Petitioner filed a Motion to
Hold in Abeyance in which Petitioner adnmtted that the two
subj ect enpl oyees were engaged in an "ot her-than-regul ar
i nspection of the mne" at the subject tines and | ocati ons.
Petitioner further stated that the issue in the subject action
was pendi ng appeal fromthe Revi ew Conmi ssion's decisons in Helen
M ni ng Conpany, supra, and Kentland - El khorn, 1 MSHC 2230
(Federal M ne Safety and Health Revi ew Conm ssi on, Novenber 30,
1979). Thus far, no formal ruling has been nade concerning the
above noti ons.

| SSUES PRESENTED:

(1) Wiether Section 103(f) of the Federal Mne Safety
and Health Act of 1977 provides for conpensation to
representatives of the m ners who acconpany a federa
i nspector during a non-regul ar inspection.

(2) \Wether the precedential effect of Federal M ne
Safety and Heal th Revi ew Comni ssi on decisions in The
Hel en M ni ng Conpany, supra, Kentland - El khorn Coa
Cor poration supra, should be stayed in the instant
action pending judicial review.

DI SCUSSI ON:

(1) It is undisputed that both Citati on Nunmbers 630044
and 630045 concern Respondent's refusal to conpensate
representatives of the mners during a non-regular
i nspection, see Section 1 of Petitioner's Mdtion to
Hold in Abeyance. It is further undisputed that the
i ssue of whether representatives of the mners are
entitled to conpensati on when acconpanyi ng an
aut hori zed representative of Petitioner on a
non-regul ar inspection is now pendi ng an appeal from
t he Revi ew Comni ssion's decisions in Helen M ning
Conpany, supra, and Kentland - El khorn, supra, see
Section 2 of Petitioner's Mdtion to Hold in Abeyance.
Both of the above cases stand for the proposition that
wal karound pay is limted to regular inspections, Helen
M ni ng Conpany, supra, at 2198; Kentland - El khorn
supra, at 2231.

(2) Since the filing of Respondent's Mtion to Hold in
Abeyance, nunerous cases have been deci ded regardi ng
the validity of citations such as those in the instant
action. In Helen Mning Conpany, the United M ne
Wor kers of Anmerica noved for an order staying the
effect of the Review Conm ssion decisions in the Helen
M ni ng Conpany and the Kentland - El khorn cases, anong
others, pending judicial review The Conm ssioner's
denied this notion. Conm ssioner Backley in his
concurring option stated that the UMM was seeking "a
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stay of the precedential value of the Conm ssion's
opi nions." Comm ssi oner Backley further stated that
"[t]o stay the precedential effect of [the Comn ssion's]
deci sions would not nerely result in the issuance of
final Comm ssion decisions contrary to what the
Conmmi ssion has found to be the intent of Congress,
but it would be inconsistent with the role assigned to
t he Conmi ssion under the Act," Hel en M ning Conpany,
1 MBHC 2331 (Federal M ne Safety and Heal th Revi ew
Conmmi ssion, March 21, 1980). Commi ssioner Backl ey
further stated that "[t]o tenporarily overrul e our
precedent pending judicial review of our final orders

woul d be in derogation of our function.”

Subsequent |y nunerous ot her cases have cone before
Federal M ne Safety and Heal th Revi ew Comm ssi on judges
in which the operators have noved for summary deci si on
and such notions have invariably been granted. In
Princess Susan Coal Conpany, an inspector conducted a
"free silica technical investigation" and the
representative of the mners who acconpanied the
i nspector was not conpensated for the tinme he spent
acconpanyi ng the inspector. Because the "free silica
techni cal investigation" was not a regular inspection
the nmotion for summary deci sion was granted and the
citation vacated, Princess Susan Coal Conpany, 1 MSHC
2367 (March 7, 1980). In Al abama By-Products Corp.,

m ners were not conpensated for acconpanying inspectors
during a "blitz" inspection. Citing Helen M ning
Conpany, the Adm nistrative Law Judge granted the
Motion for Sunmary Decision and vacated the citation,
Al abama By- Products Corporation, 1 MSHC 2395 (February
14, 1980). Simlarly, in Island Creek Coal Conpany,
the Adm nistrative Law Judge vacated citations issued
because conpensati on was denied to representatives of
the m ners who acconpani ed i nspectors during spot

i nspections, Island Creek Coal Co., 1 MBHC 2521 (July
30, 1980).

WHEREFORE, RESPONDENT, SOUTHERN OH O CCAL COVPANY
HEREBY REQUESTS:

(1) That its notion for Summary Deci si on be granted,

(2) That Citation Nunmbers 630044 and 630045 be
vacat ed,

(3) That the civil penalty proceedi ng capti oned Docket
No. WEVA 80-45 be di sm ssed; and

(4) That the court grant such other and further relief
as the court may deem proper.

On Decenber 29, 1980, the Secretary filed a Menorandumin
Qpposition to Motion for Summary Decision to respond to SOH O s
nmoti on for sunmary deci sion, stating:
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The issue before this Tribunal is whether or
not the instant action should be stayed pending the
deci sions of federal courts in Helen M ning Conpany,
BNA 1 MBHC 2193 (FMSHRC, Novenber 21, 1979), and
Kent | and- El khorn, BNA 1 MSHC 2230 (FMSHRC, Novenber
30, 1979).

Respondent has urged that the instant case shoul d not
be stayed, and that a summary decision in its favor
shoul d be entered. As its only grounds for this
posi tion, Respondent notes that Comm ssioner Backl ey
stated in his concurring opinion in Helen M ning
Conmpany, 1 MSHC 2331 (FMSHRC, March 21, 1980) that to
stay the effect of that decision would result in the
i ssuance of final Conm ssion decisions contrary to
Conmi ssi on precedent and that staying the Helen
deci si on woul d be inconsistent with the rol e assigned
to the Conmi ssion under the Act. Helen M ning Conpany,
supra.

Petitioner respectfully submts that Conm ssioner
Backl ey's dicta in the Hel en decision has no
application to the instant case. |f the Conm ssion had
stayed the Hel en decision, the effect of its action
woul d have been to subvert its own final order in that
very case. |In contrast, in the case at bar a stay is
appropriate to preserve Petitioner's position so that
in the event the courts rule in the Secretary's favor
in Hel en and Kentl and- El khorn, the presiding
adm ni strative | aw judge may quickly reach a decision
on the nerits of the instant case. Qtherw se, if
Respondent's Motion is granted and the courts do rule
in the Secretary's favor, Petitioner would have to
begin his entire case again from scratch by issuing new
Citations. Cearly the nost econom cal course would be
to stay the instant proceedi ngs pending the courts
deci si ons.

The presiding adm nistrative |law judge may, in his
di scretion, exercise his authority to stay proceedi ngs
where issues raised in the proceedings will be
substantially affected by other pending litigation

[ T]he power to stay proceedings is incidental the
to power inherent in every court to control the
di sposition of the causes on its docket with
econony of time and effort for itself, for
counsel, and for litigants. How this can best be
done calls for the exercise of judgnment, which
must wei gh conpeting interests and maintain an
even bal ance. Landis v. North American Co., 299
U S. 248, 254-55, 57 S.C. 163, 81 L.Ed. 153
(1936) (Cardozo, J.). In the exercise of its sound
di scretion, a court may hold one law suit in
abeyance to
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abi de the outcone of another which may substantially
affect it or be dispositive of the issues. Cf
Anerican Life Ins. Co. v. Steward, 300 U S. 203,
215, 57 S. . 377, 81 L. Ed. 605 (1937).

Bechtel Corp. v. Local 215, Laborers' International Union
544 F.2d 1207, 1215 (3d Cir. 1976).

WHEREFORE to serve the interests of judicial econony,
Petitioner respectfully opposes Respondent's Modtion and
requests that the presiding Adm nistrative Law Judge
continue to stay these proceedings in accordance wth
Petitioner's Motion to Hold in Abeyance, filed January
15, 1980.

IN THE ALTERNATI VE, Petitioner requests that if
Respondent's Motion is granted, that the Secretary's
case be dism ssed w thout prejudice.

Citation Nos. 0630044 and 0630045

This case involves two citations charging violations of
section 103(f) of the Federal Mne Safety and Health Act of 1977
(the Act). Section 103(f) reads in part:

Subject to regulations issued by the Secretary, a
representative of the operator and a representative
aut horized by his mners shall be given an opportunity
to acconmpany the Secretary or his authorized
representative during the physical inspection of any
coal or other mne made pursuant to the provisions of
subsection [103](a) * * *. [ ne such representative
of miners who is an enpl oyee of the operator shall be
entitled to suffer no |l oss of pay during the period of
such participation under the provisions of this
subsecti on.

I n Kentl and- El khorn Coal Corporation, 1 FMSHRC 1833
(Novenber 30, 1979), appeal pending No. 79-2536 (D.C. Gir.
Decenmber 21, 1979), the Federal M ne Safety and Health Revi ew
Conmi ssion interpreted the section 103(f) so-call ed wal kar ound
pay provision to apply to section 103(a) "regul ar"” inspections
only. In reaching this decision, the Commission relied onits
reasoning in Helen M ning Conpany, 1 FMSHRC 1796 ( Novenber 21
1979), appeal pending No. 79-2537 (D.C. Cr. Decenber 21, 1979).
In Hel en M ning Conpany, the Conmmi ssion held that a m ner was not
entitled under section 103(f) to wal karound pay for spot
i nspections pursuant to section 103(i) of the Act and noted that
conpensation was due only for a mner's acconpani nent of a
Federal inspector during a section 103(a) "regular" inspection
The Conmi ssion concluded therein that "regul ar” inspections were
those described in the third sentence of section 103(a) of the
Act, i.e., the four required annual inspections of underground
m nes and the two required annual inspections of surface m nes.
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There is no di sagreement between the parties in this case that
the inspections giving rise to the citations were haul age
i nspections and not "regular" inspections within the framework of
t he Kentl and- El khorn and Hel en M ning decisions. Under the rule
of law set forth by the Comm ssion in Kentland-El khorn and Hel en
Mning, SOHHOis entitled to sunmary decision as a matter of |aw

CORDER

Citation Nos. 0630044 and 0630045 are VACATED. The
proceeding i s DI SM SSED.

Forrest E. Stewart
Admi ni strative Law Judge

L
~FOOTNOTE_ONE
1 Section 110(i) of the Act provides:

"The Conmi ssion shall have authority to assess al
civil penalties provided in this Act. 1In assessing civil
nmonet ary penalties, the Conm ssion shall consider the operator's
hi story of previous violations, the appropriateness of such
penalty to the size of the business of the operator charged,
whet her the operator was negligent, the effect on the operator's
ability to continue in business, the gravity of the violation
and the denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after notification of a
violation. In proposing civil penalties under this Act, the
Secretary may rely upon a sunmary review of the information
avail able to himand shall not be required to nake findi ngs of
fact concerning the above factors."

~FOOTNOTE_TWOD
2 Exhibit B contained the follow ng information:

"CCB - Haul age Technical Inspection. Inspection of a
haul age system A haul age i nspection which is part of a regular
i nspection shall not be reported under this code.”



