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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, M NE SAFETY COVPLAI NT OF DI SCRI M NATI ON
AND HEALTH ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF DANIEL G JENKI NS, DOCKET NO WEST 80-463-DM
AND, THOVAS S. PERRY,
COVPLAI NANTS MD 80- 87

V. MD 80- 88

KAl SER CEMENT CORPORATI ON, M NE: Kai ser Cenent
RESPONDENT
DECI SI ON

APPEARANCES:

Phyllis K Caldwell, Esq., Ofice of the Solicitor
United States Departnent of Labor, 1585 Federal Buil ding
1961 Stout Street, Denver, Col orado 80294,

For the Conpl ai nants

Roger Zeltmann, Director Labor Rel ations, Kaiser Building
300 Lakeside Drive, QGakland, California 94612,
For the Respondent

Bef or e: Judge Virgil E. Vail
STATEMENT OF THE CASE

The Secretary of Labor (hereinafter the Secretary) brought
this action on behalf of Daniel G Jenkins and Thonmas S. Perry
al l egi ng that Jenkins and Perry were unl awfully discharged.
Respondent contends that Jenkins and Perry were discharged for
i nsubor di nati on.

Pursuant to notice, a hearing was held on June 3, 1981, in
Hel ena, Montana. During the initial proceedings the conpl ai nant
Thomas S. Perry and respondent entered into a settl enment
agreement which was presented to the undersigned and approved.
This settlenent agreenment was subsequently reduced to witing and
approved in a partial settlenent order dated Septenber 18, 1981.

At the hearing, Daniel G Jenkins testified on his own
behal f. Carl Lane and Ws Banta, both enpl oyees of the respondent
testified on respondent’'s behalf. The respondent al so offered
the testi nony of Thomas D. Short and Bill LaVelle.

Post-hearing and reply briefs were filed by both parties.
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STI PULATI ONS

At the hearing the parties offered the foll ow ng
stipul ations:

1. The Federal M ne Safety and Heal th Revi ew Comm ssi on has
jurisdiction in this proceeding.

2. Kaiser Cenent is a surface netal, non-netal m ne

3. Kaiser Cement has not previously had a discrimnatory
di scharge case before the Conm ssion

4. Kaiser Cenment produces 350 to 400 thousand tons of
cenment annual ly and enpl oyed 95 people, including 71 hourly
enpl oyees.

| SSUES

1. Is the conplaint of Daniel G Jenkins barred by the tine
restrictions, as contained in [J105(c) of the Federal M ne Safety
and Health Act of 1977 (hereinafter the Act)?

2. Was Daniel G Jenkins unlawfully discharged in violation
of [J105(c) of the Act, now codified at 030 U S.C. 815(c)(1)?

FI NDI NGS OF FACT

Based on the testinony and evi dence presented at the
hearing, | make the follow ng findings of fact:

1. Daniel G Jenkins was enpl oyed by the respondent from
1963 until the time of his discharge on February 14, 1980. (Tr.
28). At the time of his discharge, Jenkins was enpl oyed as a
heavy equi pment oper at or

2. On February 14, 1980, Carl Lane, the quarry
superintendent, told Jenkins that he was to | oad holes with
expl osives (Tr. 113).

3. Jenkins refused to | oad the holes, relying on a union
safety agreenment, allegedly entered into at a union neeting in
August 1979 (Tr. 33 and 113). Jenkins introduced at the hearing
a copy of notes he had taken at the nmeeting (P's Exhibit 2). (FOOINOTE 1)

4. After Jenkins refusal, he and Lane went to Ws Banta's
office, the industrial relations superintendent, to discuss
Jenkins refusal to | oad the hol es.

5. The follow ng people were present at the neeting:
Jenkins, Perry, Banta, Lane and the union president, Bryon
Johnson (Tr. 30).
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6. At the neeting, Jenkins reiterated his position that he was

not required to | oad expl osives, based on a Step Il grievance
meeting. However, Banta could find no reference to such an
agreenment in his notes, nor did conplainant offer any testinony
other than his own to support his position (Tr. 136).

7. Banta told Jenkins he would have to produce evidence of
t he agreenent and suggested that he go ahead and | oad the hol es
and then file a grievance with the union

8. Jenkins still refused to |oad the holes and asked Banta
how | ong a suspension he would receive for his refusal. Banta
told himthat his actions were nore serious than a suspensi on and
he woul d probably be discharged. At that tinme, Jenkins told
Banta he was going to MSHA because of safety reasons. (Tr. 137)
Bant a requested Jenkins tell himwhat he thought was unsafe about
the | oadi ng, but Jenkins did not offer a reply (Tr. 137).

9. Jenkins did not express any fear to either Lane or Banta
(Tr. 48 and 138). The only reference to safety was nmade when
Jenkins said he was going to MSHA (Tr. 138).

10. Jenkins was discharged on the ground of
i nsubor di nati on.

DI SCUSSI ON

The conpl ai nt of discrimnation on behalf of Jenkins was
filed by the Secretary on Septenber 8, 1980 alleging that the act
of discrimnation occurred on or about February 15, 1980.
Respondent contended that the Comm ssion therefore did not have
jurisdiction because the conplaint was not filed within 90 days,
as required by the Federal Mne Safety and Health Act of 1977, 30
U S.C 801, et seq., Sept. 1, 1977 (hereinafter referred to as
the Act).

The rel evant part of the Act provides as follows:

0105(c)(2) Any miner or applicant for enpl oynment or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violation of this subsection
may, within 60 days after such violation occurs, file a
conplaint with the Secretary alleging such
di scrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the
respondent and shall cause such investigation to be
made as he deens appropriate. Such investigation shal
commence within 15 days of the Secretary's receipt of
the conplaint, and if the Secretary finds that such
conpl ai nt was not frivolously brought, the Conm ssion
on an expedited basis upon application of the
Secretary,
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shall order the imedi ate rei nstatenent of the mner pending

final order on the conplaint

(3) Wthin 90 days of the receipt of a complaint filed
under paragraph (2), the Secretary shall notify, in
witing, the mner, applicant for enploynent, or
representative of mners of his determ nation whether a
viol ati on has occurred.

At the hearing, the undersigned ruled that the Conm ssion
had jurisdiction. It has been held that filing deadlines are
jurisdictional in nature and failure to conmply with the filing
requi renents should not result in dismssal of discrimnation
proceedi ngs. Secretary of Labor, on behalf of Gary M Bennett v.
Kai ser Al umi num and Chemi cal Corporation 2 MSHA 1424 (1981),
Christian v. South Hopkins Coal Co., 1 FMBHRC 126 (1979) and U.S.
CODE CONG & AD. NEWS at 3436. Therefore, | held that the del ay
infiling the complaint in this matter did not deprive the
Conmi ssion of jurisdiction.

Turning to the nmerits of this case the statutory provision
Section 105(c)(1) of the Act, now codified at 030 U.S. C
815(c) (1), provides as foll ows:

0105(c) (1) No person shall discharge or in any manner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oyment has filed or made a conpl ai nt under or
related to this Act including a conplaint notifying the
operator or the operator's agent, or the representative
of the miners at the coal or other mne of an alleged
danger or safety or health violation in a coal or other
m ne, or because such miner, representative of mners
or applicant for enploynment is the subject of nedica
eval uations and potential transfer under a standard
publ i shed pursuant to section 101 or because such

m ner, representative of miners or applicant for

enpl oyment has instituted or caused to be instituted
any proceedi ng under or related to this Act or has
testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right

af forded by this Act.

The Conmi ssion has ruled that to establish a prinma facie
case for a violation of 0105(c)(1) of the Act a conpl ai nant nust
show by a preponderance of the evidence that (1) he engaged in a
protected activity and
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(2) that the adverse action was notivated in any part by the
protected activity. The enployer may affirmatively defend,
however, by proving by a preponderance of all the evidence that,
al t hough part of his notive was unlawful, (1) he was al so
notivated by the miner's unprotected activities, and (2) that he
woul d have taken adverse action against the mner in any event
for the unprotected activities alone, David Pasul a v.
Consol i dati on Coal Conpany 2 FMSHRC 2786 (1980). Rev'd on other
grounds, No. 80-2600 (3d Cir. Cctober 30, 1981).

The first question to be addressed is whether conpl ai nant,
Jenkins, was engaged in a protected activity. There is no doubt
that many mning activities are inherently dangerous. This is
particularly true in a situation such as the one presented here,
wher e enpl oyees are handling expl osives. However, the fact that
there is a danger presented by the job assignnent does not
automatically bring it within the bounds of "protected activity."

There was conflicting testinony presented as to whet her
Jenki ns had ever voiced his concern over the safety hazards
presented by | oadi ng expl osives. Jenkins had been given on the
job training on howto load holes. In fact Jenkins, through his
own testinony, stated that he had assisted the powderman and done
actual |oading of explosives a total of 156 hours through June
23, 1979 (Tr. 52-53). He further testified that he had | oaded
shot 9 times when he had been the "head man" (Tr. 53). Jenkins
also testified that his refusal to do the work on February 14,
1980, was based on the alleged union agreement (Tr. 46). The
agreement was never proven and the fact that Jenkins thought that
there was an agreenent that heavy equi pment operators did not
have to | oad hol es does not bring himw thin the sphere of
protected activity, as defined in the Act.

Jenkins testified that because the respondent had nade
changes in the type of explosives used, he was concerned over his
own safety and the safety of other enployees. The evidence
proves, however, that Jenkins did have experience with the new
types of expl osives and just one nmonth prior to his discharge had
worked with the new style of boosters and prinadets (Tr. 32 and
122). The respondent's on the job training program had received
MSHA approval (Tr. 126). Jenkins had received the required anmunt
of training and had in fact conplained to Lane that he was doi ng
too much of the |oading and that the job should be equalized
bet ween hinself and Thonas S. Perry, the other heavy equi pnent
operator.

It was proven that Jenkins had never been in charge of
| oadi ng since the change in products had been made. |n January
of 1980 he had assisted the powderman, which nmeant hel ping to
haul the powder and expl osives out and tying knots. Being in
charge neant that he woul d supervise the | oading and follow the
"shot plan' prepared by Lane (Tr. 132). Lane testified that
after 3 or 4 shots sonmeone is qualified to load (Tr. 128).
Jenki ns never asked for assistance or expressed any fear of doing
t he work.
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I cannot concl ude that Jenkins refusal to do the assigned task
was protected activity. The preponderance of the evidence shows
that Jenkins refusal to | oad expl osi ves was based on an agreenent
he actually thought was in existence that woul d have excl uded
anyone within his job classification fromdoing such work. The
exi stence of such an agreement was never substantiated. The
conpl ai nant did produce his notes he alleged were taken at the
August 1979 neeting. However, no notes were found in the
of ficial records of respondent of such an agreement and testinony
by respondent’'s wi tnesses deni ed know edge of such an agreenent.
Jenkins did not express any fear regarding his refusal to work
wi th explosives to Lane or Banta on the day involved herein (Tr.

48 and 94). It was after Jenkins refused to conmply with the
instruction of Lane and Banta to | oad expl osives, that Banta
said, "as far as | amconcerned you are through" (Tr. 95). It

was followi ng this statenent by Banta that Jenkins indicated he
woul d contact MSHA. The uncontroverted chain of events shows that
the reason for the discharge of Jenkins was his continued refusa
to work after respondent had | ooked for the alleged agreenent

t hat heavy equi pnent operators were exenpt from such work. |
find, in view of Jenkins past experience in handling expl osives,
that this was unreasonabl e and not protected activity. |If the
di scharge had been based upon Jenkins threat to contact NMSHA, |
would find that to be protected activity. However, as stated
above, the conplainant was on his way out the door after being
told he was through when he voiced this remark

After the hearing, respondent submitted a copy of the
arbitration decision concerning Jenkins discharge. The Secretary
nmoved to strike the decision fromrespondent's brief. The
Secretary's notion is hereby GRANTED and t he undersi gned states
that he has not read nor is his decision in anyway influenced by
the arbitrator's findings or concl usions.

CONCLUSI ONS OF LAW

1. Conplainant's action is not barred by the tine
[imtations in the Act.

2. Respondent did not violate [0105(c) when it di scharged
conpl ai nant for insubordination.

ORDER

It is ORDERED that the conplaint of Daniel G Jenkins be and
i s hereby DI SM SSED

Virgil E. Vai
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 Jenkins notes state as follows: Heavy Equi prent | oading
holes. Cannomw Il tell Carl fromsafety factor nobody will | oad
hol es but the powder man unless he is sick or on vacation



